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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re
RADIOSHACK CORPORATION, et al.,1
Debtors.

:
:
:
:
:
:
:
:
:

Chapter 11
Case No. 15-10197 (BLS)
(Jointly Administered)
Objection Deadline: April 21, 2015 at 4:00 p.m. (ET)
Hearing Date: April 28, 2015 at 11:00 a.m. (ET)

DEBTORS' COMBINED MOTION FOR ENTRY
OF ORDERS: (I) ESTABLISHING BIDDING AND SALE
PROCEDURES; (II) APPROVING THE SALE OF CERTAIN IP
AND RELATED ASSETS; AND (III) GRANTING RELATED RELIEF
The above-captioned debtors and debtors in possession (collectively,
the "Debtors") move the Court, pursuant to sections 105, 363, 365, 503 and 507 of the
Bankruptcy Code, Rules 2002 and 6004 of the Federal Rules of Bankruptcy Procedure
(the "Bankruptcy Rules") and Rules 2002-1 and 6004-1 of the Local Rules for the United States
Bankruptcy Court for the District of Delaware (the "Local Rules"), for the entry of:
(i)

an order (the "Bidding Procedures Order"), substantially in the form

attached hereto as Exhibit A:
(a)

approving proposed auction and bid procedures (the "Bidding

Procedures"), as well as proposed potential bidder protections, in connection with the sale
(the "Sale") of the Debtors' global sourcing group, RadioShack's remaining intellectual property
1

The Debtors are the following eighteen entities (the last four digits of their respective taxpayer
identification numbers follow in parentheses): RadioShack Corporation (7710); Atlantic Retail Ventures,
Inc. (6816); Ignition L.P. (3231); ITC Services, Inc. (1930); Merchandising Support Services, Inc. (4887);
RadioShack Customer Service LLC (8866); RadioShack Global Sourcing Corporation (0233); RadioShack
Global Sourcing Limited Partnership (8723); RadioShack Global Sourcing, Inc. (3960); RS Ig Holdings
Incorporated (8924); RSIgnite, LLC (0543); SCK, Inc. (9220); Tandy Finance Corporation (5470); Tandy
Holdings, Inc. (1789); Tandy International Corporation (9940); TE Electronics LP (9965); Trade and Save
LLC (3850); and TRS Quality, Inc. (5417). The address of each of the Debtors is 300 RadioShack Circle,
Fort Worth, Texas 76102.
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assets, including the United States trademarks, the Debtors' franchise and dealer network and
infrastructure, and customer data (collectively, the "Assets");
(b)

scheduling an auction (the "Auction") and a final sale hearing

(the "Sale Hearing") in connection with the Sale;
(c)

establishing procedures for the assumption and assignment of

executory contracts and unexpired leases, including notice of proposed cure amounts
(the "Assumption and Assignment Procedures"), and approving the form and manner of notice of
the proposed assumption and assignment of executory contracts and unexpired leases in the form
attached hereto as Exhibit B (the "Assumption and Assignment Notice"); and
(d)

approving the form and manner of notice of the Auction and the

Sale Hearing, including the form and manner of notice (the "Auction and Hearing Notice")
attached hereto as Exhibit C; and
(ii) an order (the "Sale Order"), substantially in the form attached hereto
Exhibit D:
(a)

authorizing the Sale to successful bidders at the Auction, free and

clear of all liens, claims and encumbrances, except for certain assumed liabilities;
(b)

authorizing the assumption and assignment of certain executory

contracts in connection with the Sale; and
(c)

granting certain related relief as described herein.

In support of this motion, the Debtors respectfully represent as follows:
Background
1.

On February 5, 2015 (the "Petition Date"), each of the Debtors

commenced a case by filing a voluntary petition for relief under chapter 11 of the Bankruptcy
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Code.2 The Debtors are continuing in possession of their properties and are managing their
businesses, as debtors in possession, pursuant to sections 1107(a) and 1108 of the Bankruptcy
Code.
2.

On the Petition Date, the Debtors filed a motion (D.I. 36) (the "Initial Sale

Motion") seeking approval of a process, to move forward in parallel with the Debtors' store
closings, to market and sell the balance of the Debtors' business and assets, including the Assets
that are the subject of this motion. Pursuant to the Initial Sale Motion, the Debtors marketed
their assets, conducted an auction, and ultimately sold a significant portion of their business,
including more than 1,700 store locations and related assets, the Debtors' operations in Mexico,
the Debtors' trademark rights in the Middle East and portions of the Debtors' Antennacraft
business (the "Initial Sale"). In addition, the Debtors anticipate approval of the sale of their
South and Central American trademark assets at a hearing scheduled for April 14, 2015.
3.

The Debtors' Initial Sale process, however, did not result in the sale of the

Assets. By this motion, the Debtors seek approval of an approximate 45-day section 363 sale
process for the Assets to provide additional time to market and sell the Assets. This proposed
process and timeline has the support of the official committee of unsecured creditors
(the "Committee") and the SCP Secured Parties (as defined in the final order authorizing DIP
Financing (D.I. 947) and together with the Committee, the "Consultation Parties")).
Proposed Sale of Consumer Data
4.

On March 5, 2015, the Court entered an order directing the appointment of

a consumer privacy ombudsman (the "Ombudsman") pursuant to section 332 of the Bankruptcy

2

This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 and 1334. This is a core
proceeding pursuant to 28 U.S.C. § 157(b). Venue for this matter is proper in this district pursuant to
28 U.S.C. §§ 1408 and 1409.

-3#33372242 v1

Case 15-10197-BLS

Doc 1768

Filed 04/10/15

Page 4 of 26

Code in connection with a potential sale of the Debtors' customer data, including a sale of
personally identifiable information ("PII"). While the Debtors have previously marketed their
consumer data, including PII, such data ultimately was not included in the Initial Sale, and the
Debtors intend to market the data in connection with the current Sale. The State of Texas filed
an objection to the sale of PII in connection with the Initial Sale and has subsequently filed a
request for a case management order relating to any future sale of PII (D.I. 1668). The Debtors
intend to continue working with the Ombudsman, the State of Texas and other states with regard
to any potential sale of PII.
The Proposed Sale Process
5.

The Debtors propose to sell the Assets free and clear of liens, claims and

encumbrances and assume and assign certain executory contracts in connection therewith. The
Debtors are conducting an auction sale process to provide an opportunity for parties to purchase
all or any portion of the Assets. With the assistance of Lazard Freres & Co. LLC ("Lazard"),
their investment banker, and Hilco Streambank ("Streambank"), a SCP Secured Party advisor
that specializes in the sale of intellectual property assets, the Debtors anticipate continuing the
comprehensive marketing process that was initiated by Lazard prior to the commencement of
these cases. The Debtors will continue marketing the Assets to financial and strategic buyers,
many of whom have already been contacted. The proposed Bidding Procedures are designed to
provide the Debtors with the flexibility necessary to allow the Debtors to maximize the value of
the Assets.
Relief Requested and Basis Thereof
6.

By this motion, the Debtors seek entry of the Bidding Procedures Order:
a.

approving (i) the Debtors' proposed Bidding Procedures for
marketing the Assets, which procedures are attached as Annex 1 to
-4-
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the Bidding Procedures Order; (ii) the Auction and Hearing
Notice; and (iii) the Assumption and Assignment Notice;

7.

b.

approving the Debtors' potential entry into one or more stalking
horse agreements, which may include bid protections not to exceed
in the aggregate 3% of the total purchase price;

c.

approving procedures to determine cure amounts for the Debtors'
executory contracts and unexpired leases that may be assumed and
assigned in connection with the Sale;

d.

establishing Wednesday, May 6, 2015 at 4:00 p.m. (Eastern Time)
as the deadline for the submission of bids (the "Bid Deadline");

e.

scheduling the Auction, if necessary, no later than Monday,
May 11, 2015; and

f.

scheduling the Sale Hearing for Wednesday, May 15, 2015, subject
to the Court's availability, to consider the sale of the Assets to any
successful bidders at the Auction.

In addition, the Debtors respectfully request the entry of the Sale Order:
a.

approving the sale of all or any portion of the Assets to any
successful bidders at the auction free and clear of all liens, claims
and encumbrances except for certain assumed liabilities;

b.

approving the assumption and assignment of executory contracts
and unexpired leases in connection with the Sale;

c.

finding that the any successful bidder is a "good faith purchaser,"
as that term is defined in section 363(m) of the Bankruptcy Code,
and has not violated section 363(n) of the Bankruptcy Code;

d.

waiving the 14 day stay requirements of Bankruptcy Rules 6004(h)
and 6006(d); and

e.

granting certain related relief.
The Proposed Bidding Procedures

8.

The Debtors are requesting that the Court approve Bidding Procedures for

the sale of the Assets with a final sale hearing to occur on May 15, 2015 or as soon thereafter as
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the Court's calendar permits.3 The following is a summary of the Debtors' proposed Bidding
Procedures:4
9.

Participation Requirements. Unless otherwise ordered by the Court, to

participate in the bidding process, each person or entity (each, an "Interested Party") will be
required to deliver (unless previously delivered) the following materials to (a) RadioShack
Corporation, RadioShack Circle, Fort Worth, Texas 76102 (Attn: Bob Donohoo), email:
bob.donohoo@radioshack.com; (b) Jones Day, 2727 N. Harwood Street, Dallas, Texas 75201
(Attn: Gregory M. Gordon, Esq.), email: gmgordon@jonesday.com; (c) Pepper Hamilton LLP,
Hercules Plaza, Suite 5100, 1313 N. Market Street, P.O. Box 1709, Wilmington, Delaware
19899-1709 (Attn: David M. Fournier, Esq.), email: fournierd@pepperlaw.com; (d) FTI
Consulting, Inc., 227 West Monroe Street, Suite 900, Chicago, IL 60606 (Attn: Carlin
Adrianopoli), email: Carlin.Adrianopoli@FTIConsulting.com; (e) Lazard Frères & Co. LLC, 30
Rockefeller Plaza, New York, NY 10112 (Attn: Christian Tempke), email:
christian.tempke@lazard.com; and (f) Hilco Streambank, 980 Washington St., Suite 330
Dedham, MA 02026 (Attn: David Peress), email: dperess@hilcostreambank.com, so as to be
received no later than the Bid Deadline: (a) an executed confidentiality agreement in form and
substance satisfactory to the Debtors, which by its terms will inure to the benefit of the
Successful Bidder(s); (b) a statement and other factual support demonstrating to the Debtors'
satisfaction a bona fide interest in purchasing any of the Assets; (c) sufficient information, as
determined by the Debtors, to allow the Debtors to determine that the Interested Party has the
financial wherewithal, and any required internal corporate, legal or other authorizations to
3

The form of Bidding Procedures Order contains dates proposed by the Debtors. These dates are subject to
the availability of the Court and may change.

4

The summary describes each provision of the Bidding Procedures that Local Rule 6004-1 requires a debtor
to highlight in a bidding procedures motion.
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complete a sale transaction for the Assets (each, a "Sale Transaction"), including financial
statements of the Interested Party (or such other form of financial disclosure acceptable to the
Debtors in their discretion) and (d) the items comprising a bid. A person or entity that has a
bona fide interest in any of the Assets and delivers the required information (other than the bid)
to the Debtors is hereinafter referred to as a "Potential Bidder." After a Potential Bidder delivers
all of the materials required above (other than the bid), the Debtors will allow each such
Potential Bidder access to the data room.
10.

Determination by the Debtors. The Debtors will (a) determine, with the

assistance of their advisors and in consultation with the Consultation Parties, whether any person
or entity is a Qualified Bidder, (b) receive bids from Qualified Bidders, (c) evaluate and
negotiate such bids, and (d) conduct the Auction. Neither the Debtors nor their representatives
will be obligated to furnish any information relating to the Debtors to any person who is not a
Consultation Party or a Potential Bidder.
11.

Due Diligence. The Debtors will establish an electronic data room into

which substantial information about the Debtors and the Assets will be deposited. All Potential
Bidders will be granted full access to the data room by Lazard. The Debtors, with the assistance
of Lazard and Streambank, will coordinate all reasonable requests for additional information and
due diligence access from Potential Bidders. In the event that any such due diligence material is
in written form and has not previously been provided to any other Potential Bidder, the Debtors
will simultaneously provide access to such materials to (a) all Potential Bidders, (b) the
professionals retained by the Committee; (c) counsel to Salus Capital Partners, LLC, in its
capacity as administrative and collateral agent for certain senior secured lenders (the "Agent");
and (d) counsel to the SCP Secured Parties.
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Bid Deadline. On or before the Bid Deadline, a Potential Bidder that

desires to make a bid is required to deliver written copies of its bid in both Portable Document
Format (.pdf) and Microsoft Word (.doc/.docx) format to representatives of the Debtors and the
Debtors' counsel, financial advisor and investment banker.
13.

Bid Requirements. All bids must: (a) identify the legal name of the

Potential Bidder (including any equity holders or other financial backers, if the Potential Bidder
is an entity formed for the purpose of consummating the Sale Transaction); (b) provide that the
Potential Bidder offers to purchase the Assets or a portion thereof at the purchase price and upon
the terms and conditions set forth in a copy of the form APA enclosed therewith, marked to show
any proposed amendments and modifications to it (the "Marked Agreement"); (c) state that all
necessary filings under applicable regulatory, antitrust and other laws will be made (pursuant to
the terms and conditions in the applicable bid documents) and that payment of the fees
associated with such filings will be made by the Potential Bidder; (d) be a formal, binding and
unconditional (except for those conditions expressly set forth in the applicable bid documents), is
not subject to any due diligence and is irrevocable until the earlier of May 31, 2015 and the first
Business Day following the closing of the Sale Transaction; (e) include a commitment to close
the transactions contemplated by the bid no later than May 31, 2015; (f) not entitle such Potential
Bidder to a breakup fee, termination fee, expense reimbursement or similar type of payment or
reimbursement and includes a waiver of any substantial contribution administrative expense
claim under section 503(b) of the Bankruptcy Code related to bidding for any of the Assets;
(g) be accompanied by the Good Faith Deposit (as defined in the Bidding Procedures); and (h) be
received by the Bid Deadline.
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A Potential Bidder must accompany its bid with: (a) written evidence of

available cash, a commitment for financing (not subject to any conditions other than those
expressly set forth in the applicable bid documents) or such other evidence of ability to
consummate the transaction contemplated by the bid documents (and, as applicable, to provide
adequate assurance of future performance of all obligations to be assumed in such Sale
Transaction) as the Debtors may reasonably request; (b) a copy of a board resolution or similar
document demonstrating the authority of the Potential Bidder to make a binding and irrevocable
bid on the terms proposed; (c) a covenant to cooperate with the Debtors to provide pertinent
factual information regarding the Potential Bidder's operations reasonably required to analyze
issues arising with respect to any applicable antitrust laws and other applicable regulatory
requirements; (d) if the purchase price includes non-cash consideration, an analysis in reasonable
detail of the value of the non-cash consideration; (e) if the Qualified Bid includes a Marked
Agreement, a signed statement that such bid is irrevocable until the earlier of May 31, 2015 and
the first Business Day following the closing of the Sale Transaction; and (f) other documentation
as requested by the Debtors.
15.

The Debtors will, in their discretion (after consultation with the

Consultation Parties), determine whether a bid received from a Potential Bidder for any of the
Assets will constitute a "Qualified Bid" and whether a Potential Bidder that submits such a bid
will be considered a "Qualified Bidder." Further, the Debtors may, in their discretion (after
consultation with the Consultation Parties), withdraw some or all of the Assets from the Auction
or sale at any time before entry of an order approving a sale of the Assets to a Qualified Bidder.
16.

The Debtors may value a Qualified Bid based upon any and all factors that

the Debtors deem pertinent, including, among others: (a) the purported amount of the Qualified
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Bid, including non-cash consideration, if applicable; (b) the value to be provided to the Debtors
under the Qualified Bid, including the net economic effect upon the Debtors' estates;
(c) contingencies with respect to the Sale Transaction and the ability to close the proposed Sale
Transaction on a basis acceptable to the Debtors, and any incremental costs to the Debtors in
closing delays; (d) the ability to obtain any and all necessary antitrust or other applicable
regulatory approvals for the proposed transaction; and (e) any other factors the Debtors may
deem relevant.
17.

Baseline Bids. Only (a) Qualified Bidders and (b) Potential Bidders who

submitted a bid that satisfies the requirements of a Qualified Bid and are invited by the Debtors
in their discretion (after consultation with the Consultation Parties) to participate in the Auction,
are eligible to participate in the Auction. The Debtors will (in consultation with the Consultation
Parties) select what they determine to be the highest and/or best Qualified Bid or combination of
bids that together constitute a Qualified Bid for any portion of the Assets (the "Baseline Bid(s)")
to serve as the starting point at the Auction taking into account all relevant considerations,
including the financial condition of the applicable bidder and certainty of closing.
18.

Auction. If at least one Qualified Bid or bid submitted by a Potential

Bidder invited by the Debtors (in consultation with the Consultation Parties) to participate in the
Auction in respect of the Assets, is received by the Bid Deadline, the Debtors will conduct the
Auction for any of the Assets. The Auction will take place at the offices of Jones Day, 222 East
41st Street, New York, New York 10017-6702, at 10:00 a.m. (prevailing Eastern time) on the
Auction Date, or such other time as the Debtors, in consultation with the Consultation Parties,
may notify Qualified Bidders who have submitted Qualified Bids. Only a Qualified Bidder or a
Potential Bidder invited by the Debtors to participate at the Auction will be eligible to participate
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at the Auction, subject to such limitations as the Debtors may impose in consultation with the
Consultation Parties. A reasonable number (as determined by the Debtors) of representatives of
the Qualified Bidders, such Potential Bidders, and each Consultation Party will be permitted to
attend and observe the Auction.
19.

At the Auction, participants will be permitted to increase their bids and

improve their terms; provided that any such increased or improved bid or combination of bids
must be a Qualified Bid (except that the Bid Deadline will not apply). Bidding for any part of
the Assets will start at the purchase price and terms proposed in the applicable Baseline Bid(s).
The Debtors (after consultation with the Consultation Parties) will announce the bidding
increments for bids at the outset of the Auction with respect to the Assets, as applicable. The
SCP Secured Parties may credit bid their secured claims against the Debtors in respect of any
SCP Priority Collateral.
20.

The Debtors (after consultation with the Consultation Parties) may at any

time adopt rules for the Auction that the Debtors reasonably determine to be appropriate to
promote the goals of the Bidding Process and not in conflict with the Bidding Procedures,
including one or more adjournments of the Auction. Prior to the conclusion of the Auction, the
Debtors will in consultation with the Consultation Parties: (a) review and evaluate each bid
made at the Auction on the basis of financial and contractual terms and other factors relevant to
the sale process, including those factors affecting the speed and certainty of consummating the
Sale Transaction; (b) in the exercise of their good faith business judgment and consistent with
the Bidding Procedures, identify the highest or otherwise best offer or collection of offers in
respect of the Assets (the "Successful Bid(s)"); and (c) notify all Qualified Bidders participating
in the Auction, prior to its adjournment, of the successful bidder or bidders (the "Successful
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Bidder(s)") and the amount and other material terms of the Successful Bid(s). Absent
irregularities in the conduct of the Auction or reasonable and material confusion during the
bidding, each as determined by the Bankruptcy Court, the Debtors will not consider bids made
after the Auction has been closed. After determining the Successful Bid(s) for the Assets, the
Debtors may determine, in their reasonable business judgment, in consultation with the
Consultation Parties, which Qualified Bid(s) are the next best bids for the Assets (the "Next Best
Bid(s)").
21.

Acceptance of Qualified Bids. The Debtors presently intend to

consummate the Sale Transaction(s) with the Successful Bidder(s); however, the Debtors'
presentation of the Successful Bid(s) to the Bankruptcy Court for approval does not constitute
the Debtors' acceptance of such bid(s). The Debtors will be deemed to have accepted a
Successful Bid only when a contract therefor has been executed and such bid has been approved
by the applicable Sale Order. If a Successful Bidder does not close the applicable Sale
Transaction contemplated by the applicable Successful Bid by the date agreed to by the Debtors
and such Successful Bidder, then the Debtors will be authorized, but not required, to close with
the party that submitted the applicable Next Best Bid, pursuant to the applicable Sale Order.
22.

Modification of Bidding Procedures. The Debtors may (after consultation

with the Consultation Parties) amend these Bidding Procedures or the Bidding Process at any
time and from time to time in any manner that they determine in good faith will best promote the
goals of the Bidding Process and are not inconsistent with the terms of these Bidding Procedures,
including extending or modifying any of the dates described herein.
23.

Return of Good Faith Deposit. The Good Faith Deposits of all Qualified

Bidders will be held in escrow by the Debtors and while held in escrow will not become property
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of the Debtors' bankruptcy estates unless released from escrow pursuant to further order of the
Bankruptcy Court. The Debtors will retain the Good Faith Deposits of the Successful Bidder(s)
until the closing of the Sale Transaction(s) unless otherwise ordered by the Bankruptcy Court.
The Good Faith Deposits of the other Qualified Bidders will be returned on the earlier of May
31, 2015 and the first Business Day following the closing of the Sale Transaction. At the closing
of the Sale Transaction contemplated by the Successful Bid, the Successful Bidder will be
entitled to a credit for the amount of its Good Faith Deposit (not including interest accrued
thereon). Upon the return of the Good Faith Deposits, their respective owners will receive any
and all interest that has accrued thereon.
24.

The Debtors believe that the proposed Bidding Procedures provide an

appropriate framework for selling the Assets and will enable the Debtors to fully review, analyze
and compare all bids received to determine which bid is in the best interests of the Debtors'
estates.
Proposed Bidding Protections
25.

In order to incentivize potential bidders, the Debtors are seeking

authorization to enter into stalking horse agreements (each a "Stalking Horse Agreement") for
the sale of some or all of the Assets and the Debtors, in consultation with the Consultation
Parties, are seeking further authorization to provide an expense reimbursement and/or break-up
fee not to exceed in the aggregate 3% of the total purchase price as part of a Stalking Horse
Agreement without further order of the Court. In order to maximize the value of the Assets, the
Debtors submit that the opportunity to enter into a Stalking Horse Agreement that provides bid
protections will encourage bidders to submit bids and participate at the Auction. In addition, the
Debtors intend to only enter into a Stalking Horse Agreement with bid protections after
consultation with the Consultation Parties.
-13#33372242 v1
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In the event the Debtors enter into a Stalking Horse Agreement with a

stalking horse entity (the "Stalking Horse Purchaser"), the Debtors will file and serve notice of
the proposed Stalking Horse Agreement on the master service list maintained in these cases no
later than two days after execution of the Stalking Horse Agreement. The notice will include the
type and amount of bid protections, if any, any necessary modifications or amendments to the
Bidding Procedures, a summary of the Stalking Horse Agreement and a copy of the Stalking
Horse Agreement. The Stalking Horse Purchaser will be deemed to be a Qualified Bidder and
the Stalking Horse Purchaser's bid will be deemed a Qualified Bid.
27.

Approval of break-up fees and other forms of bid protections in

connection with the sale of assets pursuant to section 363 of the Bankruptcy Code is an
established practice in chapter 11 cases. In the Third Circuit, termination or break-up fees are
considered administrative expenses and, therefore, the payment of such fees must provide a
postpetition benefit to the bankruptcy estate. Calpine Corp. v. O'Brien Envtl. Energy, Inc. (In re
O'Brien Envtl. Energy, Inc.), 181 F.3d 527, 533 (3d Cir. 1999). In O'Brien, the Third Circuit
provided two examples of a potential benefit accruing from the payment of a termination fee. Id.
First, a benefit to the estate may arise if, "assurance of a break-up fee promoted [a] more
competitive bidding [process], such as by inducing a bid that otherwise would not have been
made and without which bidding would have been limited." Id. at 537. Second, a break up fee
encourages potential bidders to evaluate thoroughly a debtor's value, thereby "increasing the
likelihood that the price at which the debtor is sold will reflect its true worth." Id.
28.

By conducting due diligence, participating in negotiations for a potential

transaction and entering into the a stalking horse agreement, the Debtors believe that a stalking
horse purchase will help the Debtors establish a bid standard, including a price floor, and initiate
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a legitimate sales process that should serve as a catalyst for other bidders. In short, a stalking
horse purchaser should be compensated for helping to create an active auction environment for
the benefit of the Debtors' estates.
Proposed Notice of the Sale Hearing
29.

Pursuant to Bankruptcy Rule 2002(a), the Debtors are required to provide

their creditors with 21 days notice of the Sale Hearing. Pursuant to Bankruptcy Rule 2002(c),
such notice must include the date, time, and place of the Auction and the Sale Hearing, and the
deadline for filing any objections to the relief requested in the Sale Motion. The Debtors
propose that the deadline for objecting to approval of the proposed Sale be 4:00 p.m. (Eastern
Time) on Friday May 1, 2015.
30.

Within five business days after the filing of this Motion, the Debtors

intend to serve the Proposed Auction and Hearing Notice by first-class mail, postage prepaid
upon the following parties: (a) the office of the United States Trustee for the District of
Delaware (the "U.S. Trustee"); (b) counsel to the Committee; (c) the Debtors' master service list
maintained in these cases; (d) all parties to the Debtors' executory contracts and unexpired leases
that may be assumed and assigned in connection with the Sale (the "Assumed and Assigned
Agreements"); (e) applicable taxing authorities, including the Internal Revenue Service; (f) all
state attorneys' general; (g) municipalities; (h) all parties known to the Debtors who have
expressed an interest to the Debtors' Assets during the past six months; (i) the Debtors' current
employees; (j) all parties requesting notice in these chapter 11 cases; and (k) all other known
potential creditors in these chapter 11 cases. The Auction and Hearing Notice will indicate that
copies of this motion and any future sale documents, if applicable, can be obtained on the
website of the Debtors' claims and noticing agent, Prime Clerk,
http://www.primeclerk.com/radioshack. In addition, the Debtors will serve this motion on those
-15#33372242 v1
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persons in categories (a) through (d), above. Finally, within five business days after filing this
motion, or as soon as practicable thereafter, the Debtors will place a publication version of the
Auction and Hearing Notice for one day in the national edition of The Wall Street Journal.
31.

The Auction and Hearing Notice will include, among other things, the

proposed date, time and place of the Auction and the Sale Hearing and the deadline for filing any
objections to the relief requested in this motion, and, will therefore, comply with Bankruptcy
Rule 2002(c). The Debtors submit that the methods of notice described herein comply fully with
Bankruptcy Rule 2002 and constitute good and adequate notice of the proposed sale of the
Assets.
Proposed Assumption and Assignment Procedures
32.

The Debtors may also assume and assign certain agreements (the

"Assumed and Assigned Agreements") as part of a Sale. By no later than five business days
after the filing of this motion, the Debtors will file a schedule of cure obligations (the "Cure
Schedule") for the Assumed and Assigned Agreements. The Cure Schedule will include a
description of each Assumed and Assigned Agreement potentially to be assumed and assigned
by a potential buyer and the amount, if any, the Debtors believe is necessary to cure such
agreements pursuant to section 365 of the Bankruptcy Code (the "Cure Costs"). A copy of the
Cure Schedule, together with the Assumption and Assignment Notice, will be served on each of
the nondebtor parties listed on the Cure Schedule by first class mail on the date that the Cure
Schedule is filed with the Court. The Debtors propose that any objections to the Cure Costs set
forth on such schedule, must be in writing, filed with the Court, and be actually received on or
before May 1, 2015 by (a) the Debtors, c/o RadioShack Corporation, RadioShack Circle, Fort
Worth, Texas 76102 (Attn: Bob Donohoo, Esq.); (b) Debtors' counsel, (i) Jones Day, 2727 N.
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Harwood Street, Dallas, Texas 75201 (Attn: Gregory M. Gordon, Esq.), and (ii) Pepper
Hamilton LLP, Hercules Plaza, Suite 5100, 1313 N. Market Street, Wilmington, Delaware 19801
(Attn: David M. Fournier, Esq.); (c) the U.S. Trustee, 844 King Street, Suite 2207, Lockbox 35,
Wilmington, Delaware 19801; and (d) counsel to the Official Committee of Unsecured Creditors
(the "Committee"), Cooley LLP, 1114 Avenue of the Americas, New York, NY 10036-7798
(Attn: Jay R. Indyke, Esq.) (collectively, the "Notice Parties"). Upon the selection of the
Successful Bidder at the Auction, the Debtors will file a notice identifying such Successful
Bidder and serve such notice upon each party identified in the Cure Schedules, and the deadline
for objecting to the assignment of the Assumed and Assigned Agreements to such Successful
Bidder on the basis of adequate assurance of future performance will be the commencement of
the Sale Hearing.
33.

If no objections are received, then the Cure Costs set forth in the Cure

Schedule will be binding upon the nondebtor parties to the Assumed and Assigned Agreements
for all purposes in these chapter 11 cases and will constitute a final determination of the total
Cure Costs required to be paid by the Debtors in connection with the assumption and assignment
of the Assumed and Assigned Agreements. In addition, all counterparties to the Assumed and
Assigned Agreements will (a) be forever barred from asserting any additional cure or other
amounts with respect to the Assumed and Assigned Agreements, and the Debtors and the
Successful Bidder will be entitled to rely solely upon the Cure Costs set forth in the Assumption
and Assignment Notice and (b) be forever barred and estopped from asserting or claiming
against the Debtors or the Successful Bidder that any additional amounts are due or other
defaults exist, that conditions to assignment must be satisfied under such Assumed and Assigned
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Agreements or that there is any objection or defense to the assumption and assignment of such
Assumed and Assigned Agreements.
34.

Where a nondebtor counterparty to an Assumed and Assigned Agreement

files an objection asserting a cure amount higher than the proposed Cure Costs (the "Disputed
Cure Amount"), then (a) to the extent that the parties are able to consensually resolve the
Disputed Cure Amount prior to the Sale Hearing, and subject to the Successful Bidder's consent
to such consensual resolution, the Debtors shall promptly provide the Committee with notice and
opportunity to object to such proposed resolution or (b) to the extent the parties are unable to
consensually resolve the dispute prior to the Sale Hearing, the amount to be paid under
section 365 of the Bankruptcy Code with respect to such Disputed Cure Amount will be
determined at the Sale Hearing or at such other date and time as may be fixed by this Court. All
other objections to the proposed assumption and assignment of an Assumed and Assigned
Agreement will be heard at the Sale Hearing. The Debtors intend to cooperate with
counterparties to Assumed and Assigned Agreements to attempt to reconcile any differences
with respect to a particular cure amount.
35.

The Debtors request that any party failing to object to the proposed

transactions be deemed to consent to the treatment of its executory contract and/or unexpired
lease under section 365 of the Bankruptcy Code. See Hargrave v. Twp. of Pemberton (In re
Tabone, Inc.), 175 B.R. 855, 858 (Bankr. D.N.J. 1994) (by not objecting to sale motion, creditor
deemed to consent); Pelican Homestead v. Wooten (In re Gabeel), 61 B.R. 661, 667 (Bankr.
W.D. La. 1985) (same). Moreover, the Debtors request that each such party be deemed to
consent to the assumption and assignment of its executory contract and/or unexpired lease
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notwithstanding any anti-alienation provision or other restriction on assignment. See 11 U.S.C.
§§ 365(c)(1)(B), (e)(2)(A)(ii), and (f).
The Proposed Sale Order
36.

The proposed Sale Order attached hereto as Exhibit D also contains

certain provisions that require disclosure under Local Rule 6004-1. Local Rule 6004-1(b)(iv)(C)
requires disclosure of any releases provided pursuant to the Sale.
37.

Local Rule 6004-1(b)(iv)(L) also provides that a sale motion highlight

"anti-successor liability" provisions in a sale order. Paragraphs X, Y, 15-19 provide protection
to a Successful Bidder against successor liability claims. The Debtors will have material unpaid
pre-petition unsecured claims after the closing of the Sale. No Successful Bidder would likely be
willing to purchase the Debtors' assets if it were at risk of liability for those claims under
principles of successor liability. In addition, the Debtors are providing direct notice of the sale to
all known creditors of the Debtors' estates and are also publishing notice of the sale in the
national edition of The Wall Street Journal. The Debtors submit that notice of the proposed "no
successor liability" findings in the Sale Order is sufficient to bind all potentially affected parties.
38.

The Sale Order also provides for a waiver of the 14-day stay period for the

effectiveness of the order under Bankruptcy Rule 6004(h), as well as the 14-day stay period
provided for in Bankruptcy Rule 6006(d). For the reasons set forth below, the Debtors submit
that cause exists for such waivers.
Approval of the Sale Is Warranted Under Section 363 of the Bankruptcy Code
39.

Section 363(b) of the Bankruptcy Code provides that a debtor "after notice

and a hearing, may use, sell, or lease, other than in the ordinary course of business, property of
the estate." 11 U.S.C. § 363(b). A debtor must demonstrate a sound business justification for a
sale or use of assets outside the ordinary course of business. See, e.g., In re Martin, 91 F.3d 389
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(3d Cir. 1996) (citing In re Schipper, 933 F.2d 513 (7th Cir. 1991)); In re Chateaugay Corp., 973
F.2d 141, 143 (2d Cir. 1992); Stephens Indus., Inc. v. McClung, 789 F.2d 386 (6th Cir. 1986); In
re Lionel Corp., 722 F.2d 1063 (2d Cir. 1983).
40.

Courts typically consider the following factors in determining whether a

proposed sale meets this standard:
a.

whether a sound business justification exists for the sale;

b.

whether adequate and reasonable notice of the sale was given to
interested parties;

c.

whether the sale will produce a fair and reasonable price for the
property; and

d.

whether the parties have acted in good faith.

In re Decora Indus., Inc., 2002 WL 32332749, at * 2 (D. Del. May 20, 2002) (citing Del. &
Hudson Ry. Co., 124 B.R. 169, 176 (D. Del. 1991)).
41.

When a debtor demonstrates a valid business justification for a decision, a

strong presumption arises "that in making [the] business decision the directors of a corporation
acted on an informed basis, in good faith and in the honest belief that the action taken was in the
best interests of the company." Official Comm. of Subordinated Bondholders v. Integrated Res.,
Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y. 1990) (holding that Delaware
business judgment rule has "vitality by analogy" in chapter 11) (citations omitted).
42.

In the instant case, a strong business justification exists for the Sale. A

significant portion of the Debtors' assets have already been sold, and the Assets represent a
number of the primary assets that remain to be sold. Furthermore, notice of the Sale has been
reasonable and adequate. As previously discussed, the Assets were already marketed as part of
the Initial Sale. In addition, the Debtors are providing direct notice of the sale to all known
creditors of the Debtors' estates and are also publishing notice of the sale in the national edition
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of The Wall Street Journal. Further, the Sale has been proposed in good faith. Finally, because
the Sale is subject to bid procedures and an auction, the price ultimately received as a result of
the successful bid should, based on the process alone, be deemed fair and reasonable.
Approval of the Sale Free and Clear of Liens, Claims and Encumbrances
43.

The Debtors request approval to sell the Assets free and clear of any and

all liens, claims, interests and encumbrances in accordance with section 363(f) of the Bankruptcy
Code. Pursuant to section 363(f), a debtor in possession may sell estate property "free and clear
of any interest in such property of an entity other than the estate" if any one of the following
conditions is satisfied:
a.

applicable nonbankruptcy law permits sale of such property free
and clear of such interest;

b.

such entity consents;

c.

such interest is a lien and the price at which such property is to be
sold is greater than the aggregate value of all liens on such
property;

d.

such interest is in bona fide dispute; or

e.

such entity could be compelled, in a legal or equitable proceeding,
to accept a money satisfaction of such interest.

11 U.S.C. § 363(f); see Citicorp Homeowners Serv., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345
(Bankr. E.D. Pa. 1988) (because section 363(f) is written in the disjunctive, a court may approve
a "free and clear" sale even if only one of the subsections is met).
44.

Furthermore, it is well established that a bankruptcy court has the power,

pursuant to section 363(f) of the Bankruptcy Code, to approve the sale of a debtor's assets free
and clear of any claims against the debtor. In re TWA Airlines, Inc., 322 F.3d 283, 288-90 (3d
Cir. 2003) (holding that successor liability claims are "interests in property" within the meaning
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of §363(f)); United Mine Workers of Am. Benefit Plan v. Leckie Smokeless Coal Co. (In re
Leckie Smokeless Coal Co.), 99 F.3d 573 (4th Cir. 1996) (same).
45.

The Debtors submit that the sale of their assets free and clear of liens,

claims and encumbrances will satisfy the requirements of section 363(f) of the Bankruptcy Code.
The Debtors also believe that the service of the Auction and Hearing Notice in accordance with
the terms set forth in this motion will afford creditors sufficient notice of the Sale and therefore
provides additional justification for approval of the sale free and clear of all liens, claims and
encumbrances.
Approval of the Assumption and Assignment
of Executory Contracts and Unexpired Leases
46.

Section 365(a) of the Bankruptcy Code provides, in pertinent part, that a

debtor in possession "subject to the court's approval, may assume or reject any executory
contract or [unexpired] lease of the debtor." 11 U.S.C. § 365(a). The standard governing
bankruptcy court approval of a debtor's decision to assume or reject an executory contract or
unexpired lease is whether the debtor's reasonable business judgment supports assumption or
rejection. See, e.g., In re HQ Global Holdings, Inc., 290 B.R. 507, 511 (Bankr. D. Del. 2003)
(finding that debtor's decision to assume or reject executory contract is governed by business
judgment standard and can only be overturned if decision was product of bad faith, whim or
caprice); see also In re Market Square Inn, Inc., 978 F.2d 116, 121 (3d Cir. 1992) (finding that
assumption or rejection of lease "will be a matter of business judgment by the bankruptcy
court").
47.

The business judgment test "requires only that the trustee [or debtor in

possession] demonstrate that [assumption] or rejection of the contract will benefit the estate."
Wheeling-Pittsburgh Steel Corp. v. West Penn Power Co., (In re Wheeling-Pittsburgh Steel
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Corp.), 72 B.R. 845, 846 (Bankr. W.D. Pa. 1987). Any more exacting scrutiny would slow the
administration of a debtor's estate and increase costs, interfere with the Bankruptcy Code's
provision for private control of administration of the estate, and threaten a court's ability to
control a case impartially. See Richmond Leasing Co. v. Capital Bank, 762 F.2d 1303, 1311 (5th
Cir. 1985). Moreover, pursuant to section 365(b)(1) of the Bankruptcy Code, for a debtor to
assume an executory contract, it must "cure, or provide adequate assurance that the debtor will
promptly cure," any default, including compensation for "actual pecuniary loss" relating to such
default. 11 U.S.C. 365(b)(1).
48.

Under section 365(f) of the Bankruptcy Code, a debtor, after assuming a

contract, may assign its rights under the contract to a third party. 11 U.S.C. § 365(f); see also In
re Rickel Home Center, Inc., 209 F.3d 291, 299 (3d Cir. 2000) ("The Code generally favors free
assignability as a means to maximize the value of the debtor's estate."); see also In re
Headquarters Dodge, Inc., 13 F.3d 674, 682 (3d Cir. 1994) (noting that the purpose of
section 365(f) is to assist the trustee in realizing the full value of the debtor's assets).
Section 365(f)(2)(B) requires, however, that adequate assurance of future performance by an
assignee exist. 11 U.S.C. § 365(f)(2)(B). The purpose of the adequate assurance requirement is
to protect the interests of the non-debtor party to an assigned contract, as section 365(k) of the
Bankruptcy Code relieves a debtor from liability for any breach of a contract that may occur after
an assignment. Cinicola v. Scharffeberger, 248 F.3d 110, 120 (3d Cir. 2001). Adequate
assurance of future performance is not required for every term of an executory contract or
unexpired lease, but only such terms that are "material and economically" significant. In re
Fleming Cos., Inc., 499 F.3d 300, 305 (3d Cir. 2007). The meaning of "adequate assurance of
future performance" depends on the facts and circumstances of each case, but should be given a
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"practical, pragmatic construction." In re DBSI, Inc., 405 B.R. 698, 708 (Bankr. D. Del. 2009);
see also In re Decora Indus., 2002 U.S. Dist. LEXIS 27031, at *23 (D. Del. 2002) ("[A]dequate
assurance falls short of an absolute guarantee of payment."). Adequate assurance may be
provided by demonstrating the assignee's financial health and experience in managing the type of
enterprise or property assigned. See, e.g., In re Bygaph, Inc. 56 B.R. 596, 605-06 (Bankr.
S.D.N.Y. 1986) (finding that adequate assurance is present when prospective assignee of lease
from debtor has financial resources and has expressed willingness to devote sufficient funding to
business to give it strong likelihood of success).
49.

The assumption and assignment of certain executory contracts and

unexpired leases may be an important component of the sale of certain of the Assets. It is thus
an appropriate exercise of business judgment for the Debtors to agree to assume and assign the
Assumed and Assigned Agreements. Additionally, the Debtors submit that the notice provisions
and objection deadline for counterparties to raise objections to the assumption and assignment of
contracts and leases, as proposed in this motion, are adequate to protect the rights of
counterparties to the Debtors' contracts and leases. Furthermore, the Debtors will demonstrate
adequate assurance of future performance at the Sale Hearing.
Waiver of Rules 6004(h) and 6006(d)
50.

The Debtors request that, upon entry of the Sale Order, the Court waive

the 14 day stay requirements of Bankruptcy Rules 6004(h) and 6006(d). The waiver of the 14
day stay imposed by Bankruptcy Rules 6004(h) and 6006(d) will allow any Sale to close as soon
as possible and prevent further delay in the administration of these cases. The Debtors
respectfully submit that the Court waive the 14 day stay requirements contained in Bankruptcy
Rules 6004(h) and 6006(d).
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Consent to Jurisdiction
51.

Pursuant to Local Rule 9013-1(f), the Debtors consent to the entry of a

final judgment or order with respect to this motion if it is determined that the Court would lack
Article III jurisdiction to enter such final order or judgment absent consent of the parties.
Notice
52.

Notice of this motion will be provided to: (a) the U.S. Trustee; (b) counsel

to the Committee; (c) counsel to Salus Capital Partners, LLC, in its capacity as administrative
and collateral agent for certain senior secured lenders; (d) all parties who are known by the
Debtors to assert liens against the Assets; (e) the parties on the Debtors' master service list
maintained in these cases, and (f) all parties to the Debtors' executory contracts and unexpired
leases that may be assumed and assigned in connection with the Sale.
No Prior Request
53.

No prior request for the relief sought herein has been made to this Court or

any other Court.

[Remainder of Page Intentionally Left Blank]
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WHEREFORE, the Debtors respectfully request that the Court (i) enter the
Bidding Procedures Order, in substantially the form attached hereto as Exhibit A, (ii) enter the
Sale Order, in a form attached hereto as Exhibit D, or such other order approving a sale to such
other party that is the successful bidder at the Auction and (iii) grant such other and further relief
to the Debtors as the Court may deem proper.
Dated: April 10, 2015
Wilmington, Delaware

PEPPER HAMILTON LLP
/s/ Evelyn J. Meltzer
David M. Fournier (DE 2812)
Evelyn J. Meltzer (DE 4581)
Michael J. Custer (DE 4843)
Hercules Plaza, Suite 5100
1313 N. Market Street
Wilmington, Delaware 19899-1709
Telephone: (302) 777-6500
Facsimile: (302) 421-8390
-andDavid G. Heiman (OH 0038271)
JONES DAY
901 Lakeside Avenue
Cleveland, Ohio 44114
Telephone: (216) 586-3939
Facsimile: (216) 579-0212
Gregory M. Gordon (TX 08435300)
JONES DAY
2727 N. Harwood Street
Dallas, Texas 75201
Telephone: (214) 220-3939
Facsimile: (214) 969-5100
Thomas A. Howley (TX 24010115)
Paul M. Green (TX 24059854)
JONES DAY
717 Texas Suite 3300
Houston, Texas 77002
Telephone: (832) 239-3939
Facsimile: (832) 239-3600
ATTORNEYS FOR DEBTORS AND
DEBTORS IN POSSESSION
-26-
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re
RADIOSHACK CORPORATION, et al.,1
Debtors.

:
:
:
:
:
:
:
:
:

Chapter 11
Case No. 15-10197 (BLS)
(Jointly Administered)
Objection Deadline: April 21, 2015 at 4:00 p.m. (ET)
Hearing Date: April 28, 2015 at 11:00 a.m. (ET)

NOTICE OF DEBTORS' COMBINED MOTION FOR ENTRY
OF ORDERS: (I) ESTABLISHING BIDDING AND SALE
PROCEDURES; (II) APPROVING THE SALE OF CERTAIN IP
AND RELATED ASSETS; AND (III) GRANTING RELATED RELIEF
PLEASE TAKE NOTICE that, on April 10, 2015, the above-captioned debtors
and debtors in possession (the “Debtors”) filed the Combined Motion for Entry of Orders: (I)
Establishing Bidding and Sale Procedures; (II) Approving the Sale of Certain IP and
Related Assets; and (III) Granting Related Relief (the “Motion”).
PLEASE TAKE FURTHER NOTICE that any objection or response to the
bidding procedures component of the Motion must be (i) filed with the Clerk of the United States
Bankruptcy Court for the District of Delaware, 824 Market Street, 3rd Floor, Wilmington,
Delaware 19801, on or before April 21, 2015 at 4:00 p.m. (Eastern Time) (the “Objection
Deadline”) and (ii) served so as to be actually received no later than the Objection Deadline by
the undersigned proposed counsel to the Debtors.
PLEASE TAKE FURTHER NOTICE that a hearing to consider the bidding
procedures component of the Motion is scheduled to be held before the Honorable Brendan L.
Shannon, United States Bankruptcy Judge, at the United States Bankruptcy Court for the District
of Delaware, 6th Floor, Courtroom No. 1, 824 Market Street, Wilmington, Delaware 19801 on
April 28, 2015 at 11:00 a.m. (Eastern Time).

1

The Debtors are the following eighteen entities (the last four digits of their respective taxpayer
identification numbers follow in parentheses): RadioShack Corporation (7710); Atlantic Retail Ventures, Inc.
(6816); Ignition L.P. (3231); ITC Services, Inc. (1930); Merchandising Support Services, Inc. (4887); RadioShack
Customer Service LLC (8866); RadioShack Global Sourcing Corporation (0233); RadioShack Global Sourcing
Limited Partnership (8723); RadioShack Global Sourcing, Inc. (3960); RS Ig Holdings Incorporated (8924);
RSIgnite, LLC (0543); SCK, Inc. (9220); Tandy Finance Corporation (5470); Tandy Holdings, Inc. (1789); Tandy
International Corporation (9940); TE Electronics LP (9965); Trade and Save LLC (3850); and TRS Quality, Inc.
(5417). The address of each of the Debtors is 300 RadioShack Circle, Fort Worth, Texas 76102.

#33371925 v1

Case 15-10197-BLS

Doc 1768-1

Filed 04/10/15

Page 2 of 2

PLEASE TAKE FURTHER NOTICE THAT IF YOU FAIL TO RESPOND TO
THE MOTION IN ACCORDANCE WITH THIS NOTICE, THE BANKRUPTCY COURT
MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER
NOTICE OR OPPORTUNITY FOR A HEARING.
Dated: April 10, 2015
Wilmington, Delaware

PEPPER HAMILTON LLP
/s/ Evelyn J. Meltzer
David M. Fournier (DE 2812)
Evelyn J. Meltzer (DE 4581)
Michael J. Custer (DE 4843)
Hercules Plaza, Suite 5100
1313 N. Market Street
P.O. Box 1709
Wilmington, Delaware 19899-1709
Telephone: (302) 777-6500
Facsimile: (302) 421-8390
-andDavid G. Heiman (OH 0038271)
JONES DAY
901 Lakeside Avenue
Cleveland, Ohio 44114
Telephone: (216) 586-3939
Facsimile: (216) 579-0212
Gregory M. Gordon (TX 08435300)
JONES DAY
2727 N. Harwood Street
Dallas, Texas 75201
Telephone: (214) 220-3939
Facsimile: (214) 969-5100
Thomas A. Howley (TX 24010115)
Paul M. Green (TX 24059854)
JONES DAY
717 Texas Suite 3300
Houston, Texas 77002
Telephone: (832) 239-3939
Facsimile: (832) 239-3600
ATTORNEYS FOR DEBTORS AND
DEBTORS IN POSSESSION
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re
RADIOSHACK CORPORATION, et al.,1
Debtors.

:
:
:
:
:
:
:

Chapter 11
Case No. 15-10197 (BLS)
(Jointly Administered)
Related Docket No.:

ORDER (I) APPROVING BID AND SALE PROCEDURES
FOR CERTAIN IP AND RELATED ASSETS, (II) APPROVING
THE FORM AND MANNER OF NOTICE OF THE SALE
AND ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS AND
UNEXPIRED LEASES AND (III) SCHEDULING AN AUCTION AND SALE HEARING
This matter coming before the Court on the motion (the "Motion"),2 filed by the
above-captioned debtors and debtors in possession (collectively, the "Debtors"), seeking,
pursuant to sections 105, 363, 365 and 503 of title 11 of the United States Code (the "Bankruptcy
Code"), Rules 2002, 6004, 9007 and 9014 of the Federal Rules of Bankruptcy Procedure
(the "Bankruptcy Rules") and Local Rule 6004-1 of the Local Rules of Bankruptcy Practice and
Procedure for the United States Bankruptcy Court for the District of Delaware (the "Local
Rules"), an order (i) authorizing and approving the procedures that are attached hereto as
Annex 1 (the "Bidding Procedures") for the sale of certain of the Debtors' Assets (the "Sale"),
(ii) approving potential Bid Protections (as defined below), (iii) scheduling an Auction and Sale
1

The Debtors are the following eighteen entities (the last four digits of their respective taxpayer
identification numbers follow in parentheses): RadioShack Corporation (7710); Atlantic Retail Ventures,
Inc. (6816); Ignition L.P. (3231); ITC Services, Inc. (1930); Merchandising Support Services, Inc. (4887);
RadioShack Customer Service LLC (8866); RadioShack Global Sourcing Corporation (0233); RadioShack
Global Sourcing Limited Partnership (8723); RadioShack Global Sourcing, Inc. (3960); RS Ig Holdings
Incorporated (8924); RSIgnite, LLC (0543); SCK, Inc. (9220); Tandy Finance Corporation (5470); Tandy
Holdings, Inc. (1789); Tandy International Corporation (9940); TE Electronics LP (9965); Trade and Save
LLC (3850); and TRS Quality, Inc. (5417). The address of each of the Debtors is 300 RadioShack Circle,
Fort Worth, Texas 76102.

2

Capitalized terms not otherwise defined in this order shall have the meanings given to them in the Motion,
or the Bidding Procedures, as applicable.
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Hearing in connection with the Sale, and (iv) approving the form and manner of notice of the
Auction and the Sale Hearing; the Court having reviewed the Motion and conducted a hearing to
consider the relief requested therein regarding the Bidding Procedures and related matters
(the "Bidding Procedures Hearing"); and the Court having considered the and the statements of
counsel and the evidence presented at the Bidding Procedures Hearing;
IT IS HEREBY FOUND AND DETERMINED THAT:3
A.

The Court has jurisdiction over this matter and over the property of the

Debtors and their respective bankruptcy estates pursuant to 28 U.S.C. §§ 157(a) and 1334. This
matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (M), (N), and (O). The
statutory predicates for the relief sought herein are 11 U.S.C. §§ 105, 363, 364, 365 and Fed. R.
Bankr. P. 2002, 6004, 6006, 9008, 9014 and 9019. Venue of these cases and the Motion is
proper pursuant to 28 U.S.C. §§ 1408 and 1409.
B.

The Debtors have offered good and sufficient reasons for, and the best

interests of their estates will be served by, this Court granting the Motion to the extent provided
in this Order, including approval of (i) the Bidding Procedures, attached hereto as Annex 1,
(ii) the procedures described below and implemented by the Debtors for the determination of the
amounts necessary to cure defaults under the Assumed and Assigned Agreements so as to permit
the assumption and assignment under section 365 of the Bankruptcy Code of the Assumed and
Assigned Agreements, and (iii) the form and manner of notice of the Auction and Sale Hearing
described in the Motion and this Order.

3

The findings and conclusions set forth herein constitute the Court's findings of fact and conclusions of law
pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014.
To the extent that any of the following findings of fact constitute conclusions of law, they are adopted as
such. To the extent any of the following conclusions of law constitute findings of fact, they are adopted as
such. All findings of fact and conclusions of law announced by the Court at the Bidding Procedures
Hearing are hereby incorporated herein to the extent not inconsistent herewith.
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Good and sufficient notice of the relief sought in the Motion has been

given under the circumstances, and no further notice is required. Subject to the immediately
preceding sentence, a reasonable opportunity to object or to be heard regarding the relief
requested in the Motion was afforded to all interested persons and entities.
D.

The issuance and immediate effectiveness of this Order as of the date

hereof, including approval of the Bidding Procedures, is supported by evidence of compelling
business justifications and other circumstances demonstrating that the relief granted by this
Order is necessary immediate and irreparable harm to the Debtors and their estates.
E.

The Notice of the Auction, the Sale Hearing and the Bidding Procedures,

as set forth in the Motion and as delivered by the Debtors is appropriate and sufficient, and is
reasonably calculated to provide all interested parties with timely and proper notice of the
Auction, the Sale Hearing and the Bidding Procedures, and no other or further notice shall be
required for the Sale or the assumption and assignment of executory contracts and unexpired
leases.
F.

The Bidding Procedures were negotiated in good faith and at arms' length.

G.

The Bidding Procedures are reasonably designed to maximize the value to

be achieved for Assets.
THEREFORE, IT IS HEREBY ORDERED THAT:
1.

The Motion is GRANTED to the extent provided herein.

2.

All objections to the entry of this Order or to the relief provided herein,

that have not been withdrawn with prejudice, waived, resolved or settled are hereby denied and
overruled on the merits with prejudice.
3.

The Bidding Procedures, as attached as Annex 1 hereto, are hereby

approved, are incorporated herein by reference, and shall govern all bids and bid proceedings
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relating to the Assets. The Debtors and their claim agent are authorized to take any and all
actions necessary or appropriate to implement the Bidding Procedures.
4.

The deadline for submitting a Qualified Bid shall be Wednesday,

May 6, 2015 at 5:00 p.m. prevailing Eastern Time (the "Bid Deadline"). Notwithstanding the
foregoing, the SCP Secured Parties, shall be excused from compliance with the requirements of
Section 7 of the Bidding Procedures and may make a bid at the Auction on all or any portion of
the SCP Priority Collateral without the requirement of submitting a Qualified Bid by the Bid
Deadline; provided, however, if no Auction in respect to the applicable SCP Priority Collateral
would otherwise be conducted pursuant to Section 9 of the Bidding Procedures, then the SCP
Secured Parties will be required to make any bid on such SCP Priority Collateral by no later than
one business day prior to the date scheduled for the Auction. If the SCP Secured Parties submit
any such bid for all or any portion of the Assets, the Debtors will conduct the Auction.
5.

All bidders submitting a bid are deemed to have submitted to the exclusive

jurisdiction of this Court with respect to all matters related to the Auction and the terms and
conditions of the transfer of the Assets.
6.

If at least two Qualified Bids in respect of a particular Asset is received by

the Bid Deadline, the Debtors will conduct the Auction for such Assets. The Auction will take
place at the offices of Jones Day, 222 East 41st Street, New York, New York 10017-6702, at
10:00 a.m. (prevailing Eastern time) on May 11, 2015, or such other time as the Debtors, in
consultation with the Consultation Parties, may notify Qualified Bidders who whave submitted
Qualified Bids.
7.

At the request of the Debtors, each bidder participating at the Auction will

be required to confirm in writing, that (a) it has not engaged in any collusion with respect to the
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bidding process, and (b) its bid is a good faith bona fide offer that it intends to consummate if
selected as the Successful Bidder.
8.

The Auction will be conducted openly and will be transcribed or

videotaped, at the Debtors' option.
9.

The Court will convene the Sale Hearing on Friday, May 15, 2015 at

[time] (prevailing Eastern Time) or as soon thereafter as counsel and interested parties may be
heard, at which time the Court will consider approval of the Sale to the Successful Bidder(s) and
the entry of the Sale Order(s). The Debtors in their sole discretion (but after consultation with
the Consultation Parties) may adjourn the Sale Hearing from time to time without further notice
to creditors or other parties in interest other than by announcement of said adjournment at the
Sale Hearing.
10.

Objections to approval of the Sale, including the sale of the Debtors' assets

free and clear of liens, claims, encumbrances and interests pursuant to section 363(f) of the
Bankruptcy Code, must be in writing, state the basis of such objection with specificity and be
filed with this Court and served so as to be received on or before May 1, 2015 at 4:00 p.m.
(prevailing Eastern Time) (the "Objection Deadline") by: (a) the Debtors, c/o RadioShack
Corporation, RadioShack Circle, Fort Worth, Texas 76102 (Attn: Bob Donohoo, Esq.);
(b) Debtors' counsel, (i) Jones Day, 2727 N. Harwood Street, Dallas, Texas 75201 (Attn:
Gregory M. Gordon, Esq.), and (ii) Pepper Hamilton LLP, Hercules Plaza, Suite 5100, 1313 N.
Market Street, Wilmington, Delaware 19801 (Attn: David M. Fournier, Esq.); (c) the U.S.
Trustee, 844 King Street, Suite 2207, Lockbox 35, Wilmington, Delaware 19801; and (d)
counsel to the Committee, Cooley LLP, 1114 Avenue of the Americas, New York, NY 100367798 (Attn: Jay R. Indyke, Esq.) (collectively, the "Notice Parties"). Failure to timely file an
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objection in accordance with this Order shall forever bar the assertion of any objection to the
Motion, entry of the Sale Order, or consummation of the Sale, and shall be deemed to constitute
consent to entry of the Sale Order and consummation of the Sale and all transactions related
thereto including, without limitation, for purposes of section 363(f) of the Bankruptcy Code.
11.

On [Date], the Debtors filed a schedule of cure obligations (the "Cure

Schedule") for the Assumed and Assigned Agreements. The Cure Schedule included a
description of each Assumed and Assigned Agreement potentially to be assumed and assigned
by a potential buyer and the amount, if any, the Debtors believe is necessary to cure, or
compensate the non-Debtor parties for, any defaults under such agreements pursuant to section
365 of the Bankruptcy Code (the "Cure Costs"). A copy of the Cure Schedule, together with the
Assumption and Assignment Notice, was properly served on each of the non-Debtor parties
listed on the Cure Schedule by first class mail on the date that the Cure Schedule was filed with
the Court. For the avoidance of doubt, the presence of an Assumed and Assigned Agreement on
the Cure Schedule (a) does not constitute an admission that such Assumed and Assigned
Agreement is an executory contract or unexpired lease and/or (b) shall not prevent the Debtors or
from subsequently withdrawing such assumption or rejecting such Assumed and Assigned
Agreement at any time before such Assumed and Assigned Agreement is actually assumed and
assigned pursuant to an Order of the Court.
12.

Objections to the Cure Costs set forth in the Cure Schedule must be in

writing, state the basis of such objection with specificity and be filed with the Court, and be
actually received on or before Friday, May 1, 2015 at 4:00 p.m. Eastern Time by the Notice
Parties.
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Objections to the assumption and assignment of any executory contract or

unexpired lease identified in the Cure Schedule, on any basis permitted under the Bankruptcy
Code or any other applicable law, must be in writing, state the basis of such objection with
specificity and be filed with the Court, and be actually received on or before Friday, May 1,
2015 at 4:00 p.m. Eastern Time by the Notice Parties. As soon as practicable following the
conclusion of the Auction, the Debtors shall file a notice identifying the Successful Bidder(s) and
the Next Best Bid(s), if any, with the Court and serve such notice upon each party identified in
the Cure Schedules. The deadline for objecting to the assignment of the Assumed and Assigned
Agreements to such Successful Bidder on the basis of adequate assurance of future performance
shall be the commencement of the Sale Hearing, and, as soon as practicable following the
conclusion of the Auction, the Debtors shall file copies of the Successful Bid(s) and the Next
Best Bid(s) with the Court.
14.

Unless a non-Debtor party to an Assumed and Assigned Agreement has

timely and properly filed and served an objection to the assumption and assignment of its
Assumed and Assigned Agreement or the Cure Costs, all counterparties to that Assumed and
Assigned Agreements shall (a) be forever barred from objecting to the Cure Costs and from
asserting any additional cure or other amounts with respect to the Assumed and Assigned
Agreements, and the Debtors and the Successful Bidder shall be entitled to rely solely upon the
Cure Costs set forth in the Cure Schedule; (b) be deemed to have consented to the assumption
and assignment; and (c) be forever barred, estopped and permanently enjoined from asserting or
claiming against the Debtors, any Successful Bidder or their respective property that any
additional amounts are due or other defaults exist, that conditions to assignment must be satisfied
under such Assumed and Assigned Agreement or that there is any objection or defense to the
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assumption and assignment of such Assumed and Assigned Agreement. In addition, the Cure
Costs set forth in the Cure Schedule shall be binding upon the non-Debtor parties to the Assumed
and Assigned Agreements for all purposes in these chapter 11 cases and otherwise, and will
constitute a final determination of the total Cure Costs required to be paid by the Debtors in
connection with the assumption and assignment of the Assumed and Assigned Agreements;
provided, however, that the Cure Cost set forth in the Cure Schedule may be reduced by any
amounts Debtors pay under an Assumed and Assigned Agreement on or after the Petition Date.
15.

Where a non-Debtor counterparty to an Assumed and Assigned

Agreement files an objection asserting a cure amount higher than the proposed Cure Amounts
(the "Disputed Cure Amounts"), then (a) to the extent that the parties are able to consensually
resolve the Disputed Cure Amounts prior to the Sale Hearing, and subject to the Successful
Bidder's consent to such resolution, the Debtors shall promptly provide the Committee and the
Successful Bidder notice and an opportunity to object to such proposed resolution or (b) to the
extent the parties are unable to consensually resolve the dispute prior to the Sale Hearing, then
such objection will be heard at the Sale Hearing or, at the sole discretion of the Debtors (with the
consent of the Successful Bidder), at such other date and time as may be fixed by this Court. All
other objections to the proposed assumption and assignment of an Assumed and Assigned
Agreement will be heard at the Sale Hearing.
16.

The form of the Auction and Hearing Notice and the Assumption and

Assignment Notice as mailed by the Debtors is hereby approved and appropriate and sufficient
for all purposes and no other or further notice shall be required. No finding or ruling is made in
this Order as to the merits of any motion for approval of the Sale.
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On [Date] the Debtors placed a publication version of the Auction and

Hearing Notice for one day in the national edition of The Wall Street Journal and have posted
the notice onto the Debtors' restructuring website, the form and substance of such notice is
hereby approved.
18.

All Interested Parties (whether or not Qualified Bidders) that participate in

the Bidding Process shall be deemed to have knowingly and voluntarily (a) consented to the
entry of a final order by this Court in connection with the Motion or this Order (including any
disputes relating to the Bidding Process, the Auction and/or the Sale) to the extent that it is later
determined that the Court, absent consent of the parties, cannot enter final orders or judgments in
connection herewith consistent with Article III of the United States Constitution and (b) waived
any right to jury trial in connection with any disputes relating to the any of the foregoing matters.
19.

The requirements set forth in Local Rules 6004-1 and 9013-1 are hereby

satisfied or waived.
20.

Notwithstanding any applicability of Bankruptcy Rule 6004(h), 6006(d),

7062 or 9014, this Order shall be immediately effective and enforceable upon entry of this Order.
All time periods set forth in this Order shall be calculated in accordance with Bankruptcy
Rule 9006(a).
21.

The Court shall retain jurisdiction over any matter or dispute arising from

or relating to the implementation of this Order.
Dated: April
, 2015
Wilmington, Delaware
UNITED STATES BANKRUPTCY JUDGE
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BIDDING PROCEDURES1
By motion (the "Motion"), dated April 10, 2015, RadioShack and its affiliated
debtors, each as a debtor and debtor-in-possession (collectively, the "Debtors"), sought,
among other things, approval of the process and procedures for soliciting bids for and
obtaining approval of the sale of the Debtors' global sourcing group, RadioShack's
remaining intellectual property assets including the United States trademarks, the
Debtors' franchise and dealer network and infrastructure, and customer data (the
"Assets").
The United States Bankruptcy Court for the District of Delaware (the “Bankruptcy
Court”) has entered an order (the “Bidding Procedures Order”) that, among other things,
authorizes the Debtors to solicit bids in respect of the Assets through the procedures
described below (the “Bidding Procedures”), subject to the approval of one or more
Successful Bids (as defined below) by the Bankruptcy Court following a hearing before
the Bankruptcy Court scheduled for [Time] a.m. (prevailing Eastern time) on [Date],
before the Honorable Brendan L. Shannon (the "Sale Hearing").
1.

Important Dates and Contact Information
The Debtors will:
(a)

assist Potential Bidders (as defined below) in conducting their respective
due diligence investigations and accept Qualified Bids (as defined below)
until the deadline for receipt of Qualified Bids, which is 5:00 p.m.
(prevailing Eastern time) on May 6, 2015 (the “Bid Deadline”);

(b)

in consultation with the statutory committee of unsecured creditors
appointed in the Debtors' chapter 11 cases (the "Creditors' Committee")
and the SCP Secured Parties (as defined in the Interim DIP Financing
Order, dated February 10, 2015 [D.I. 190] (the "Interim DIP Order")
(collectively, the “Consultation Parties”)), evaluate bids and negotiate with
bidders in preparation for an auction (the "Auction") to begin at 10:00 a.m.
(prevailing Eastern time) on May 11, 2015 (the “Auction Date”); and

(c)

in consultation with the Consultation Parties, select the Successful
Bidder(s) (as defined below) for each of the Assets at the conclusion of
the Auction and seek approval of the Successful Bid(s) for such Assets at
the Sale Hearing.

Information that must be provided under these Bidding Procedures must be
provided to the following parties (the "Notice Parties"): (a) RadioShack Corporation,
1

Capitalized terms not otherwise defined herein have the meanings given to them in the Bidding
Procedures Order or the Motion, as applicable.
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RadioShack Circle, Fort Worth, Texas 76102 (Attn: Bob Donohoo), email:
bob.donohoo@radioshack.com; (b) Jones Day, 2727 N. Harwood Street, Dallas, Texas
75201 (Attn: Gregory M. Gordon, Esq.), email: gmgordon@jonesday.com; (c) Pepper
Hamilton LLP, Hercules Plaza, Suite 5100, 1313 N. Market Street, P.O. Box 1709,
Wilmington, Delaware 19899-1709 (Attn: David M. Fournier, Esq.), email:
fournierd@pepperlaw.com; (d) FTI Consulting, Inc., 227 West Monroe Street, Suite 900,
Chicago, IL 60606 (Attn: Carlin Adrianopoli), email:
Carlin.Adrianopoli@FTIConsulting.com; (e) Lazard Frères & Co. LLC, 30 Rockefeller
Plaza, New York, NY 10112 (Attn: Christian Tempke), email:
christian.tempke@lazard.com; and (f) Hilco Streambank, 980 Washington St., Suite 330
Dedham, MA 02026 (Attn: David Peress), email: dperess@hilcostreambank.com.
2.

The Sale Hearing.

At the Sale Hearing, the Debtors will seek the entry of one or multiple orders in
substantially the form of the order attached as Exhibit D to the Motion, inter alia,
authorizing and approving the sale of one or more of the Assets (each a "Sale Order"),
to the Successful Bidder(s) pursuant to the terms and conditions set forth in the
Successful Bid(s). The Sale Hearing may be adjourned or rescheduled (after
consultation with the Consultation Parties) without notice or with limited and shortened
notice to parties, including by (a) an announcement of such adjournment at the Sale
Hearing or at the Auction or (b) the filing of a notice of adjournment with the Bankruptcy
Court prior to the commencement of the Sale Hearing.
3.

Determination by the Debtors

The Bidding Procedures as described herein are calculated to obtain the highest
and/or best offer or group of offers for the Assets. The Debtors will (a) determine, with
the assistance of their advisors, and in consultation with the Consultation Parties,
whether any person or entity is a Qualified Bidder, (b) receive bids from Qualified
Bidders, (c) evaluate and negotiate such bids, and (d) conduct the Auction (clauses (a)
through (d) and Section 1 above, collectively, the "Bidding Process"). Neither the
Debtors nor any of their representatives will be obligated to furnish any information of
any kind whatsoever relating to the Assets to any person or entity who is not a
Consultation Party or a Qualified Bidder and who does not comply with the
requirements set forth herein.
4.

Participation Requirements

Unless otherwise ordered by the Bankruptcy Court, to participate in the Bidding
Process, each interested person or entity (each, an "Interested Party") must deliver the
following to the Debtors so as to be received no later than the Bid Deadline:
(a)

#33372284 v1

an executed confidentiality agreement in form and substance satisfactory
to the Debtors, which by its terms will inure to the benefit of the Successful
Bidder(s);
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(b)

a statement and other factual support demonstrating to the Debtors'
satisfaction (after consultation with the Consultation Parties) that the
Interested Party has a bona fide interest in purchasing all or any portion of
the Assets;

(c)

sufficient information, as determined by the Debtors, in consultation with
the Consultation Parties, to allow the Debtors to determine that the
Interested Party has the financial wherewithal, and any required internal
corporate, legal or other authorizations to complete a sale transaction
(a "Sale Transaction"), including financial statements of the Interested
Party (or such other form of financial disclosure acceptable to the Debtors
in their discretion); and

(d)

the items comprising a bid, as prescribed by Section 7 below.

If the Debtors determine that an Interested Party has a bona fide interest in any
of the Assets, no later than two Business Days after the Debtors make that
determination and have received the materials described in items (a)-(c) above, such
Interested Party will be deemed a "Potential Bidder" and the Debtors will deliver to such
Potential Bidder access to the Debtors' confidential electronic data room concerning the
Assets (the "Data Room"). The Debtors, in consultation with the Consultation Parties,
reserve the right to determine whether an Interested Party has satisfied the above
participation requirements such that it is eligible to be a Potential Bidder. The Debtors
will provide prompt notice to the Consultation Parties in the event the Debtors determine
(after receipt of the information identified in clauses (a)-(c) above) that any Interested
Party does not qualify as a Potential Bidder.
5.

Due Diligence

Until the Bid Deadline, in addition to access to the Data Room, the Debtors will
provide any Potential Bidder such due diligence access or additional information as the
Debtors determine to be reasonable in the circumstances, subject to the restrictions set
forth in this paragraph. All additional due diligence requests must be directed to
Christian Tempke of Lazard Frères & Co. LLC ("Lazard') at
christian.tempke@lazard.com and David Peress of Hilco Streambank ("Streambank") at
dperess@hilcostreambank.com. The Debtors, with the assistance of Lazard and
Streambank, will coordinate all reasonable requests for additional information and due
diligence access from Potential Bidders. In the event that any such due diligence
material is in written form and has not previously been provided to any other Potential
Bidder, subject to any confidentiality issues related to the material, the Debtors will
simultaneously provide access to such materials to (a) all Potential Bidders, (b) the
professionals (the "Creditors' Committee Professionals") retained by the Creditors'
Committee; (c) counsel to Salus Capital Partners, LLC, in its capacity as administrative
and collateral agent for certain senior secured lenders (the "Agent"); and (d) counsel to
the SCP Secured Parties (as defined in the Interim DIP Order).

#33372284 v1
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Unless otherwise determined by the Debtors, the availability of additional due
diligence to a Potential Bidder will cease if: (a) the Potential Bidder does not become a
Qualified Bidder during the period commencing on the Bid Deadline and concluding on
the Auction Date; or (b) the Bidding Process is terminated. Except as provided above
with respect to access to the Data Room, neither the Debtors nor their representatives
will be obligated to furnish any information of any kind whatsoever relating to the Assets
to any party.
6.

Bid Deadline

A Potential Bidder that desires to make a bid must deliver written and electronic
copies of its bid (in accordance with Section 7) in both Portable Document Format (.pdf)
and Microsoft Word (.doc/.docx) format to the Notice Parties so as to be received no
later than the Bid Deadline. Notwithstanding the foregoing, the SCP Secured Parties
shall be excused from compliance with the requirements of Section 7 hereof and may
make a bid at the Auction on all or any portion of the SCP Priority Collateral (as defined
in the Interim DIP Order) without the requirement of submitting a Qualified Bid by the
Bid Deadline; provided, however, that if no Auction in respect to the applicable SCP
Priority Collateral would otherwise be conducted pursuant to Section 9 of the Bidding
Procedures, then the SCP Secured Parties will be required to make any bid on such
SCP Priority Collateral by no later than one business day prior to the date scheduled for
the Auction. If the SCP Secured Parties submit any such bid for all or any portion of the
Assets, the Debtors will conduct the Auction.
7.

Form and Content of a Qualified Bid

A Qualified Bid in respect of the Assets is a proposal from a Potential Bidder that,
at a minimum:
(a)

identifies the legal name of the Potential Bidder (including any equity
holders or other financial backers, if the Potential Bidder is an entity
formed for the purpose of consummating the Sale Transaction);

(b)

provides that the Potential Bidder offers to purchase the Assets or a
portion thereof at the purchase price and upon the terms and conditions
set forth in a copy of the form APA enclosed therewith, marked to show
any proposed amendments and modifications to it (the "Marked
Agreement");

(c)

states that all necessary filings under applicable regulatory, antitrust and
other Laws will be made (pursuant to the terms and conditions in the
applicable Bid Documents) and that payment of the fees associated with
such filings will be made by the Potential Bidder;

(d)

is formal, binding and unconditional (except for those conditions expressly
set forth in the applicable Bid Documents), is not subject to any due
diligence and is irrevocable until the earlier of May 31, 2015 and the first
Business Day following the closing of the Sale Transaction;

#33372284 v1
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(e)

includes a commitment to close the transactions contemplated by the bid
no later than May 31, 2015;

(f)

does not entitle such Potential Bidder to a breakup fee, termination fee,
expense reimbursement or similar type of payment or reimbursement and
includes a waiver of any substantial contribution administrative expense
claim under section 503(b) of the Bankruptcy Code related to bidding for
any of the Assets;

(g)

is accompanied by the Good Faith Deposit (as defined below); and

(h)

is received by the Bid Deadline.

In addition, in determining whether the terms of the bid or bids for any portion of
the Assets are materially more burdensome or conditional than the terms of another
Qualified Bid, the Debtors may take into consideration:
(a)

indemnification and other provisions;

(b)

whether the bid or bids includes a non-cash instrument or similar
consideration that is not freely marketable;

(c)

the ability to obtain any and all necessary antitrust or other applicable
regulatory approvals for the proposed transaction; and

(d)

any other factors the Debtors, in consultation with the Consultation
Parties, may deem relevant.

At the Debtors' request, after consultation with the Consultation Parties, prior to
or after the Bid Deadline, a Potential Bidder must accompany its bid with or include in it,
as applicable: (a) written evidence of available cash, a commitment for financing (not
subject to any conditions other than those expressly set forth in the applicable Bid
Documents) or such other evidence of ability to consummate the transaction
contemplated by the Bid Documents (and, as applicable, to provide adequate
assurance of future performance of all obligations to be assumed in such Sale
Transaction) as the Debtors may reasonably request; (b) a copy of a board resolution or
similar document demonstrating the authority of the Potential Bidder to make a binding
and irrevocable bid on the terms proposed; (c) a covenant to cooperate with the Debtors
to provide pertinent factual information regarding the Potential Bidder's operations
reasonably required to analyze issues arising with respect to any applicable antitrust
laws and other applicable regulatory requirements; (d) if the purchase price includes
non-cash consideration, an analysis in reasonable detail of the value of the non-cash
consideration (it being understood that a credit bid under section 363(k) of the
Bankruptcy code will be treated as cash); (e) if the Qualified Bid includes a Marked
Agreement, a signed statement that such bid is irrevocable until the earlier of May 31,
2015 and the first Business Day following the closing of the Sale Transaction; and (f)
other documentation as requested by the Debtors.

#33372284 v1
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A Potential Bidder (other than the SCP Agent on behalf of the SCP Lenders)
must deposit with the Debtors a cash deposit equal to 15% of the gross consideration
payable at Closing pursuant to the applicable Bid Documents, as calculated in good
faith by the Debtors, in consultation with the Consultation Parties (any such deposit, a
"Good Faith Deposit"). The Good Faith Deposit must be made by wire transfer and will
be held by the Debtors in a segregated bank account.
If a bid is received and, in the Debtors' judgment, it is not clear to the Debtors
whether the bid is a Qualified Bid, the Debtors may consult with the Potential Bidder and
seek additional information in an effort to establish whether or not a bid is a Qualified
Bid. No later than one business day after the Bid Deadline, the Debtors shall provide
copies of all bids received by the Debtors to each of the Consultation Parties.
The Debtors will, in their discretion (after consultation with the Consultation
Parties), determine whether a bid received from a Potential Bidder for any of the Assets
will constitute a "Qualified Bid" and whether a Potential Bidder that submits such a bid
will be considered a "Qualified Bidder." Further, the Debtors may, in their discretion
(after consultation with the Consultation Parties), withdraw some or all of the Assets
from the Auction or sale at any time before entry of an order approving a sale of the
Assets to a Qualified Bidder.
A Qualified Bid and bids at the Auction may be valued by the Debtors (after
consultation with the Consultation Parties) based upon factors as they determine in
good faith to be relevant, including: (a) the purported amount of the Qualified Bid,
including non-cash consideration, if applicable; (b) the value to be provided to the
Debtors under the Qualified Bid, including the net economic effect upon the Debtors'
estates; (c) contingencies with respect to the Sale Transaction and the ability to close
the proposed Sale Transaction on a basis acceptable to the Debtors, and any
incremental costs to the Debtors in closing delays; (d) the ability to obtain any and all
necessary antitrust or other applicable regulatory approvals for the proposed
transaction; and (e) any other factors the Debtors may deem relevant.
The Debtors (in consultation with the Consultation Parties) reserve the right to
impose additional terms and conditions with respect to Qualified Bidders not otherwise
inconsistent with these Bidding Procedures.
8.

Baseline Bid

Except as otherwise provided in Sections 6 or 7, only (a) Qualified Bidders and
(b) Potential Bidders who submitted a bid that satisfies the requirements of a Qualified
Bid and are invited by the Debtors, in their discretion (after consultation with the
Consultation Parties), to participate in the Auction, are eligible to participate in the
Auction. The Debtors will (in consultation with the Consultation Parties) select what
they determine to be the highest and/or best Qualified Bid or combination of bids that
together constitute a Qualified Bid for any portion of the Assets (the "Baseline Bid(s)") to
serve as the starting point at the Auction taking into account all relevant considerations,
including the financial condition of the applicable bidder and certainty of closing.
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Auction

If at least one Qualified Bid or bid submitted by a Potential Bidder invited by the
Debtors (in consultation with the Consultation Parties) to participate in the Auction in
respect of the Assets, is received by the Bid Deadline, the Debtors will conduct the
Auction for any of the Assets. The Auction will take place at the offices of Jones Day,
222 East 41st Street, New York, New York 10017-6702, at 10:00 a.m. (prevailing
Eastern time) on the Auction Date, or such other time as the Debtors, in consultation
with the Consultation Parties, may notify Qualified Bidders who have submitted
Qualified Bids. Only a Qualified Bidder or a Potential Bidder invited by the Debtors to
participate at the Auction will be eligible to participate at the Auction, subject to such
limitations as the Debtors may impose in consultation with the Consultation Parties. A
reasonable number (as determined by the Debtors) of representatives of the Qualified
Bidders, such Potential Bidders, and each Consultation Party will be permitted to attend
and observe the Auction.
At the request of the Debtors, each bidder participating in the Auction will be
required to confirm, in writing, that (a) it has not engaged in any collusion with respect to
the Bidding Process, and (b) its bid is a good faith bona fide offer that it intends to
consummate if selected as the Successful Bidder.
At the Auction, participants will be permitted to increase their bids and improve
their terms; provided that any such increased or improved bid or combination of bids
must be a Qualified Bid (except that the Bid Deadline will not apply). Bidding for any
part of the Assets will start at the purchase price and terms proposed in the applicable
Baseline Bid(s). The Debtors (after consultation with the Consultation Parties) will
announce the bidding increments for bids (the "Minimum Overbid") at the outset of the
Auction with respect to the Assets, as applicable. The SCP Secured Parties may credit
bid their secured claims against the Debtors in respect of any SCP Priority Collateral.
The Debtors (after consultation with the Consultation Parties) may at any time
adopt rules for the Auction that the Debtors reasonably determine to be appropriate to
promote the goals of the Bidding Process and not in conflict with these Bidding
Procedures, including one or more adjournments of the Auction.
The Debtors (after consultation with the Consultation Parties) reserve the right to
and may reject at any time before entry of the final Sale Order any bid that, in the
Debtors' judgment, is: (a) inadequate or insufficient; (b) not in conformity with the
requirements of the Bankruptcy Code, these Bidding Procedures or the terms and
conditions of the Sale Transaction; or (c) contrary to the best interests of the Debtors
and their estates.
Prior to the conclusion of the Auction, the Debtors will in consultation with the
Consultation Parties: (a) review and evaluate each bid made at the Auction on the
basis of financial and contractual terms and other factors relevant to the sale process,
including those factors affecting the speed and certainty of consummating the Sale
Transaction; (b) in the exercise of their good faith business judgment and consistent
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with the Bidding Procedures, identify the highest or otherwise best offer or collection of
offers in respect of the Assets (the "Successful Bid(s)"); and (c) notify all Qualified
Bidders participating in the Auction, prior to its adjournment, of the successful bidder or
bidders (the "Successful Bidder(s)") and the amount and other material terms of the
Successful Bid(s). Absent irregularities in the conduct of the Auction or reasonable and
material confusion during the bidding, each as determined by the Bankruptcy Court, the
Debtors will not consider bids made after the Auction has been closed.
After determining the Successful Bid(s) for the Assets, the Debtors may
determine, in their reasonable business judgment, in consultation with the Consultation
Parties, which Qualified Bid(s) are the next best bids for the Assets (the "Next Best
Bid(s)").
At the Sale Hearing, the Debtors will present the Successful Bid(s) to the
Bankruptcy Court for approval. Following the entry of the Sale Order(s), the Debtors will
proceed to close the Sale Transaction upon the satisfaction or waiver of all applicable
conditions precedent to closing.
10.

Acceptance of Qualified Bids

The Debtors presently intend to consummate the Sale Transaction(s) with the
Successful Bidder(s); however, the Debtors' presentation of the Successful Bid(s) to the
Bankruptcy Court for approval does not constitute the Debtors' acceptance of such
bid(s). The Debtors will be deemed to have accepted a Successful Bid only when a
contract therefor has been executed and such bid has been approved by the applicable
Sale Order.
If a failure to consummate the transaction is the result of a breach by a
Successful Bidder of the applicable Successful Bid contract, the Debtors may retain the
Good Faith Deposit of such Successful Bidder and reserve the right to seek, in addition
to the Good Faith Deposit, specific performance as well as any and all available
additional damages from such Successful Bidder.
If a Successful Bidder does not close the applicable Sale Transaction
contemplated by the applicable Successful Bid by the date agreed to by the Debtors
and such Successful Bidder, then the Debtors will be authorized, but not required, to
close with the party that submitted the applicable Next Best Bid, pursuant to the
applicable Sale Order.
11.

Consideration of Stalking Horse Bids

The Debtors will entertain the possibility of entering into stalking horse
agreements (each a "Stalking Horse Agreement") for the sale of some or all of the
Assets, and the Debtors, in consultation with the Consultation Parties, may agree to the
payment of an expense reimbursement and/or break-up fee not to exceed in the
aggregate 3% of the total purchase price (excluding assumed liabilities) as part of a
Stalking Horse Agreement without further approval or order of the Court. If the Debtors
enter into an agreement with a stalking horse entity (the "Stalking Horse Bidder"), the
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Debtors will file and serve notice of the proposed Stalking Horse Agreement on the
master service list maintained in these cases no later than two days after execution of
the Stalking Horse Agreement. The notice will include the type and amount of bid
protections, if any, any necessary modifications or amendments to these Bidding
Procedures, a summary of the Stalking Horse Agreement and a copy of the Stalking
Horse Agreement. The Stalking Horse Purchaser will be deemed to be a Qualified
Bidder and the Stalking Horse Purchaser's bid will be deemed a Qualified Bid.
12.

Modification of Bidding Procedures

The Debtors may (after consultation with the Consultation Parties) amend these
Bidding Procedures or the Bidding Process at any time and from time to time in any
manner that they determine in good faith will best promote the goals of the Bidding
Process and are not inconsistent with the terms of these Bidding Procedures, including
extending or modifying any of the dates described herein.
13.

"As Is, Where Is"

Any Sale Transaction will be on an "as is, where is" basis and without
representations or warranties of any kind by the Debtors, their agents or the Debtors'
chapter 11 estates, except and solely to the extent expressly set forth in the final Sale
Transaction agreement approved by the Bankruptcy Court. Each Qualified Bidder will
be required to acknowledge and represent that it has had an opportunity to conduct any
and all due diligence regarding the assets that are the subject of the Auction prior to
making its bid, that it has relied solely upon its own independent review and
investigation in making its bid and that it did not rely on the completeness of any
information provided in connection with the Auction or its bid. Except as otherwise
provided in the final agreement approved by the Bankruptcy Court, all of the Debtors'
right, title and interest in the Assets will be sold free and clear of all liens, claims (as
such term is defined in section 101(5) of the Bankruptcy Code), interests and
encumbrances (collectively, "Liens"), with any Liens to attach to the proceeds of the
Sale Transaction as provided in the final Sale Order.
14.

Return of Good Faith Deposit

The Good Faith Deposits of all Qualified Bidders will be held in escrow by the
Debtors and while held in escrow will not become property of the Debtors' bankruptcy
estates unless released from escrow pursuant to further order of the Bankruptcy Court.
The Debtors will retain the Good Faith Deposits of the Successful Bidder(s) until the
closing of the Sale Transaction(s) unless otherwise ordered by the Bankruptcy Court.
The Good Faith Deposits of the other Qualified Bidders will be returned on the earlier of
May 31, 2015 and the first Business Day following the closing of the Sale Transaction.
At the closing of the Sale Transaction contemplated by the Successful Bid, the
Successful Bidder will be entitled to a credit for the amount of its Good Faith Deposit
(not including interest accrued thereon). Upon the return of the Good Faith Deposits,
their respective owners will receive any and all interest that has accrued thereon.
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Consultation Matters

In the event that (a) any member of the Creditors' Committee or an affiliate
thereof or (b) any of the Debtors' senior secured lenders submits a Qualified Bid (a
"Consultation Party Bidder"), advisors to the Creditors' Committee or the Agent, as
applicable, must not provide any material, nonpublic information to such Consultation
Party Bidder regarding competing bids for any part of the Assets for which the
Consultation Party Bidder has submitted a Qualified Bid. In addition, the Debtor will not
be required to consult with such Consultation Party Bidder under the Bidding
Procedures if the Consultation Party Bidder is an active bidder with respect to the
assets for which the Consultation Party Bidder has submitted a Qualified Bid, but the
Debtors will be required to otherwise consult with the Consultation Party Bidder with
respect to bids on assets for which the Consultation Party Bidder has not submitted a
bid.
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re
RADIOSHACK CORPORATION, et al.,1
Debtors.

:
:
:
:
:
:
:

Chapter 11
Case No. 15-10197 (BLS)
(Jointly Administered)

NOTICE OF (I) POTENTIAL ASSUMPTION AND
ASSIGNMENT OF EXECUTORY CONTRACTS AND (II) CURE AMOUNTS
You are receiving this notice because you may be a counterparty to a contract or
lease with RadioShack Corporation, or one or more of its affiliated debtors. Please read
this notice carefully as your rights may be affected by the transactions described herein.
PLEASE TAKE NOTICE OF THE FOLLOWING:
1.
On April 10, 2015, RadioShack Corporation and its debtor affiliates, as
debtors and debtors in possession (collectively, the "Debtors"), filed a motion seeking approval
of bidding procedures for the sale of certain of the Debtors' assets (the "Assets") and approval of
the sale of the Debtors' Assets (the "Bidding and Sale Motion") to the highest or best qualified
bidders (each, a "Successful Bidder"). The bidding procedures portion of the Bidding and Sale
Motion is scheduled to be heard on April 28, 2015, and the Debtors have requested that the court
schedule a hearing to approve the sale of the Assets (the "Sale Hearing") on or about May 15,
2015 in the United States Bankruptcy Court for the District of Delaware in Wilmington,
Delaware (the "Bankruptcy Court"). The date and time of the Sale Hearing is subject to the
Court's availability and may be rescheduled from time to time. The Debtors will provide updates
regarding the Sale Hearing on their restructuring website: www.primeclerk.com/radioshack.
The Bankruptcy Court will consider the sale of the Assets to the Successful Bidder(s) and the
assumption and assignment of executory contracts and unexpired leases at the Sale Hearing.
The date of the Sale Hearing and any objection deadlines have not yet been approved by
the Bankruptcy Court and thus are subject to change.
2.
Pursuant to the Bidding and Sale Motion, the Debtors may potentially
assume and assign to a Successful Bidder one or more of those executory contracts and
1

The Debtors are the following eighteen entities (the last four digits of their respective taxpayer
identification numbers follow in parentheses): RadioShack Corporation (7710); Atlantic Retail Ventures,
Inc. (6816); Ignition L.P. (3231); ITC Services, Inc. (1930); Merchandising Support Services, Inc. (4887);
RadioShack Customer Service LLC (8866); RadioShack Global Sourcing Corporation (0233); RadioShack
Global Sourcing Limited Partnership (8723); RadioShack Global Sourcing, Inc. (3960); RS Ig Holdings
Incorporated (8924); RSIgnite, LLC (0543); SCK, Inc. (9220); Tandy Finance Corporation (5470); Tandy
Holdings, Inc. (1789); Tandy International Corporation (9940); TE Electronics LP (9965); Trade and Save
LLC (3850); and TRS Quality, Inc. (5417). The address of each of the Debtors is 300 RadioShack Circle,
Fort Worth, Texas 76102.
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unexpired leases listed on Exhibit A annexed hereto (collectively, the "Potentially Assigned
Agreements" and each, a "Potentially Assigned Agreement"), pursuant to section 365 of the
Bankruptcy Code.
3.
The Debtors have indicated on Exhibit A annexed hereto the cure amounts
that the Debtors believe must be paid to cure all pre-petition defaults and pay all amounts
accrued, under the Potentially Assigned Agreements (in each instance, the "Cure Amount").
4.
Any party seeking to (i) object to the validity of the Cure Amount as
determined by the Debtors or otherwise assert that any other amounts, defaults, conditions or
pecuniary losses must be cured or satisfied under any of the Potentially Assigned Agreements in
order for such contract or lease to be assumed and assigned or (ii) object to the assumption and
assignment of any Potentially Assigned Agreements on any other basis (including, but not
limited to, objections to adequate assurance of future performance), must file an objection
(the "Assumption/Assignment Objection") that (a) is in writing, (b) sets forth the specific
monetary amount the objector asserts to be due, and the specific types of the alleged defaults,
pecuniary losses, accrued amounts and conditions to assignment and the support therefor, (c) is
filed with the Clerk of the Bankruptcy Court and (d) is served so as to be actually received
by (i) the Debtors, c/o RadioShack Corporation, RadioShack Circle, Fort Worth, Texas 76102
(Attn: Bob Donohoo, Esq.); (ii) Debtors' counsel, (a) Jones Day, 2727 N. Harwood Street,
Dallas, Texas 75201 (Attn: Gregory M. Gordon, Esq.), and (b) Pepper Hamilton LLP, Hercules
Plaza, Suite 5100, 1313 N. Market Street, Wilmington, Delaware 19801 (Attn: David M.
Fournier, Esq.); (iii) the U.S. Trustee, 844 King Street, Suite 2207, Lockbox 35, Wilmington,
Delaware 19801; and (iv) counsel to the Official Committee of Unsecured Creditors, Cooley
LLP, 1114 Avenue of the Americas, New York, NY 10036-7798 (Attn: Jay R. Indyke, Esq.)
(collectively, the "Notice Parties"), by May 1, 2015 at 4:00 p.m. (prevailing Eastern Time)
(the "Assumption/Assignment Objection Deadline").
5.
In the event the Auction (as defined in the Bidding and Sale Motion)
results in any Successful Bidders, the Debtors will file a notice identifying each Successful
Bidder with the Bankruptcy Court and serve such notice upon parties in interest, and the deadline
for objecting to the assignment of the Potentially Assigned Agreements to such Successful
Bidder on the basis of adequate assurance of future performance shall be the commencement of
the Sale Hearing.
6.
Unless an Assumption/Assignment Objection is filed and served before
the Assumption/Assignment Objection Deadline, all parties shall (i) be forever barred from
objecting to the Cure Amount and from asserting any additional cure or other amounts with
respect to the Potentially Assigned Agreements, and the Debtors and each Successful Bidder
shall be entitled to rely solely upon the Cure Amount; (ii) be deemed to have consented to the
assumption and assignment, and (iii) be forever barred and estopped from asserting or claiming
against the Debtors or the Successful Bidder that any additional amounts are due or other
defaults exist, that conditions to assignment must be satisfied under such Potentially Assigned
Agreements or that there is any objection or defense to the assumption and assignment of such
Potentially Assigned Agreements.
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7.
Any hearings with respect to the Assumption/Assignment Objections may
be held (i) at the Sale Hearing, or (ii) at such other date as the Bankruptcy Court may designate
upon motion by the Successful Bidder and the Debtors. Where a nondebtor counterparty to a
Potentially Assigned Agreement files an objection asserting a cure amount higher than the
proposed Cure Amount, (the "Disputed Cure Amount"), then (i) to the extent that the parties are
able to consensually resolve the Disputed Cure Amount prior to the Sale Hearing, the Debtors
shall promptly provide the Committee and the other parties in interest notice and opportunity to
object to such proposed resolution or (ii) to the extent the parties are unable to consensually
resolve the dispute prior to the Sale Hearing, then the amount to be paid under section 365 of the
Bankruptcy Code with respect to such Disputed Cure Amount will be determined at the Sale
Hearing or at such other date and time as may be fixed by the Bankruptcy Court. All other
objections to the proposed assumption and assignment of a Potentially Assigned Agreement will
be heard at the Sale Hearing.
8.
An Assumption/Assignment Objection will not constitute an objection to
the relief generally requested in the Bidding and Sale Motion. Parties wishing to otherwise
object to the relief requested in the Bidding and Sale Motion must file and serve a separate
objection, stating with particularity such party's grounds for objection, so as to be received by
each of the Notice Parties listed above no later than May 1, 2015 at 4:00 p.m. (prevailing
Eastern Time).
9.
If you agree with the Cure Amount indicated on Exhibit A, and otherwise
do not object to the Debtors' assignment of your lease or contract, you need not take any further
action.
10.
The Debtors' decision to assume and assign the Potentially Assigned
Agreements is subject to Bankruptcy Court approval and consummation of the sale of the Assets.
Accordingly, the Debtor shall be deemed to have assumed and assigned each of the Assigned
Agreements as of the date of, and effective only upon, the closing of the sale of the Assets, and
absent such closing, each of the Potentially Assigned Agreements shall neither be deemed
assumed nor assigned and shall in all respects be subject to further administration under the
Bankruptcy Code. Inclusion of any document on the list of Potentially Assigned Agreements
shall not constitute or be deemed to be a determination or admission by the Debtors or the
Successful Bidder that such document is, in fact, an executory contract or unexpired lease
within the meaning of the Bankruptcy Code, and all rights with respect thereto are being
expressly reserved.
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Respectfully submitted,
David M. Fournier (DE 2812)
Evelyn J. Meltzer (DE 4581)
PEPPER HAMILTON LLP
Hercules Plaza, Suite 5100
1313 N. Market Street
P.O. Box 1709
Wilmington, Delaware 19899-1709
Telephone: (302) 777-6500
Facsimile: (302) 421-8390
-andDavid G. Heiman (OH 0038271)
JONES DAY
901 Lakeside Avenue
Cleveland, Ohio 44114
Telephone: (216) 586-3939
Facsimile: (216) 579-0212
Gregory M. Gordon (TX 08435300)
JONES DAY
2727 N. Harwood Street
Dallas, Texas 75201
Telephone: (214) 220-3939
Facsimile: (214) 969-5100
Thomas A. Howley (TX 24010115)
Paul M. Green (TX 24059854)
JONES DAY
717 Texas Suite 3300
Houston, Texas 77002
Telephone: (832) 239-3939
Facsimile: (832) 239-3600
ATTORNEYS FOR DEBTORS AND
DEBTORS IN POSSESSION
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EXHIBIT A
EXECUTORY CONTRACTS
Counterparty Name / Address
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re
RADIOSHACK CORPORATION, et al.,1
Debtors.

:
:
:
:
:
:
:

Chapter 11
Case No. 15-10197 (BLS)
(Jointly Administered)

NOTICE OF AUCTION AND SALE HEARING
PLEASE TAKE NOTICE OF THE FOLLOWING:
1.

On February 5, 2015, RadioShack Corporation and its debtor affiliates, as

debtors and debtors in possession (collectively, the "Debtors"), each filed voluntary petitions for
relief pursuant to chapter 11 of Title 11 of the United States Code (the "Bankruptcy Code").
2.

On April 10, 2015, the Debtors filed a motion (the "Bidding Procedures

and Sale Motion"), pursuant to sections 363 and 365 of the Bankruptcy Code and Rules 2002,
6004, and 6006 of the Federal Rules of Bankruptcy Procedure ("Bankruptcy Rules"), seeking the
entry of an order (the "Bidding Procedures Order") (a) scheduling an auction (the "Auction") for
the sale of the Debtors' global sourcing group, RadioShack's remaining intellectual property
assets, including the United States trademarks, the Debtors' franchise and dealer network and
infrastructure, and customer data (collectively, the "Assets") for May 11, 2015 and a hearing to
approve the sale of the Assets (the "Sale Hearing") for May 15, 2015, subject to Court approval
and availability; (b) approving procedures (the "Bidding Procedures") for submitting competing
1

The Debtors are the following eighteen entities (the last four digits of their respective taxpayer
identification numbers follow in parentheses): RadioShack Corporation (7710); Atlantic Retail Ventures,
Inc. (6816); Ignition L.P. (3231); ITC Services, Inc. (1930); Merchandising Support Services, Inc. (4887);
RadioShack Customer Service LLC (8866); RadioShack Global Sourcing Corporation (0233); RadioShack
Global Sourcing Limited Partnership (8723); RadioShack Global Sourcing, Inc. (3960); RS Ig Holdings
Incorporated (8924); RSIgnite, LLC (0543); SCK, Inc. (9220); Tandy Finance Corporation (5470); Tandy
Holdings, Inc. (1789); Tandy International Corporation (9940); TE Electronics LP (9965); Trade and Save
LLC (3850); and TRS Quality, Inc. (5417). The address of each of the Debtors is 300 RadioShack Circle,
Fort Worth, Texas 76102.
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bids for the Assets, (c) approving the form and manner of the notice of the Auction and the Sale
Hearing; and (d) approving procedures for the assumption, assignment and sale of the Assumed
and Assigned Agreements (as defined in the Bidding Procedures Order) to any purchaser(s) of
the Assets, and/or to resolve any objections thereto.
3.

The Debtors have asked that the United States Bankruptcy Court for the

District of Delaware consider the entry of an order approving the Bidding Procedures on April
28, 2015. Pursuant to the proposed Bidding Procedures Order, if at least two Qualified Bids in
respect of the any of the Assets is received by the Bid Deadline, the Debtors will conduct the
Auction. The Auction is scheduled to take place at the offices of Jones Day, 222 East 41st
Street, New York, New York 10017-6702, at 10:00 a.m. (prevailing Eastern time) on May 11,
2015. Only parties that have submitted a Qualified Bid, as set forth in the Bidding Procedures
Order, by no later than May 6, 2015 at 4:00 p.m. (prevailing Eastern Time) (the "Bid Deadline")
may bid at the Auction. Any party that wishes to take part in this process and submit a bid for
any portion of the Assets must submit their competing bid prior to the Bid Deadline and in
accordance with the Bidding Procedures.
4.

The Debtors are also seeking to have the Court conduct the Sale Hearing

to consider approval of the sale of the Assets to the Successful Bidder(s) at the Auction, free and
clear of all liens, claims and encumbrances, on May 15, 2015 or such other time as counsel may
be heard, subject to the Court's availability. The Sale Hearing will be held before the Honorable
Brendan L. Shannon, United States Bankruptcy Judge, 824 North Market Street, Wilmington,
Delaware 19801. The Sale Hearing may be adjourned from time to time without further notice to
creditors or parties in interest other than by announcement of the adjournment in open court on
the date scheduled for the Sale Hearing.
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Objections, if any, to the sale, must: (a) be in writing; (b) comply with the

Bankruptcy Rules and Local Rules; and (c) be filed with the clerk of the Bankruptcy Court for
the District of Delaware, Third Floor, 824 North Market Street, Wilmington, Delaware 19801, on
or before March 11, 2015 at 4:00 p.m. (prevailing Eastern Time); and be served upon (i) the
Debtors, c/o RadioShack Corporation, RadioShack Circle, Fort Worth, Texas 76102 (Attn: Bob
Donohoo, Esq.); (ii) Debtors' counsel, (a) Jones Day, 2727 N. Harwood Street, Dallas, Texas
75201 (Attn: Gregory M. Gordon, Esq.), and (b) Pepper Hamilton LLP, Hercules Plaza, Suite
5100, 1313 N. Market Street, Wilmington, Delaware 19801 (Attn: David M. Fournier, Esq.);
(iii) the U.S. Trustee, 844 King Street, Suite 2207, Lockbox 35, Wilmington, Delaware 19801;
and (iv) counsel to the Official Committee of Unsecured Creditors, Cooley LLP, 1114 Avenue
of the Americas, New York, NY 10036-7798 (Attn: Jay R. Indyke, Esq.) (collectively, the
"Notice Parties") so as to be received no later than May 1, 2015 at 4:00 p.m. (prevailing
Eastern Time). The date of the Sale Hearing and any objection deadlines have not yet been
approved by the Bankruptcy Court and thus are subject to change. UNLESS AN
OBJECTION IS TIMELY SERVED AND FILED, IT MAY NOT BE CONSIDERED BY THE
BANKRUPTCY COURT AND THE BANKRUPTCY COURT MAY GRANT THE RELIEF
REQUESTED WITHOUT FURTHER HEARING AND NOTICE.
6.

This Notice of Auction and Sale Hearing is subject to the fuller terms and

conditions of the Bidding Procedures and Sale Motion and, when entered the Bidding Procedures
Order, with such Bidding Procedures Order controlling in the event of any conflict, and the
Debtors encourage parties-in-interest to review such documents in their entirety. Parties
interested in receiving more information regarding the sale of the Assets and/or copies of any
related document, including the Bidding Procedures and Sale Motion, may make a written
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request to: (a) Pepper Hamilton LLP, Hercules Plaza, Suite 5100, 1313 N. Market Street,
Wilmington, Delaware 19801 (Attn: David M. Fournier, Esq.),
Email: fournierd@pepperlaw.com, co-counsel for the Debtors, and (b) Jones Day, 2727 N.
Harwood Street, Dallas, Texas 75201 (Attn: Gregory M. Gordon, Esq.), co-counsel for the
Debtors. In addition, copies of the Bidding Procedures and Sale Motion, the Bidding Procedures
Order and this Notice are on file with the Clerk of the Bankruptcy Court, Third Floor, 824
Market Street, Wilmington, Delaware 19801 or may access sale related documents on the
Debtors' website maintained in these cases: www.primeclerk.com/radioshack.
Dated: [__], 2015
Wilmington, Delaware

Respectfully submitted,

David M. Fournier (DE 2812)
Evelyn J. Meltzer (DE 4581)
John H. Schanne, II (DE 5260)
PEPPER HAMILTON LLP
Hercules Plaza, Suite 5100
1313 N. Market Street
P.O. Box 1709
Wilmington, Delaware 19899-1709
Telephone: (302) 777-6500
Facsimile: (302) 421-8390
-andDavid G. Heiman (OH 0038271)
JONES DAY
901 Lakeside Avenue
Cleveland, Ohio 44114
Telephone: (216) 586-3939
Facsimile: (216) 579-0212
Gregory M. Gordon (TX 08435300)
JONES DAY
2727 N. Harwood Street
Dallas, Texas 75201
Telephone: (214) 220-3939
Facsimile: (214) 969-5100
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Thomas A. Howley (TX 24010115)
Paul M. Green (TX 24059854)
JONES DAY
717 Texas Suite 3300
Houston, Texas 77002
Telephone: (832) 239-3939
Facsimile: (832) 239-3600
ATTORNEYS FOR DEBTORS AND
DEBTORS IN POSSESSION
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
In re
RADIOSHACK CORPORATION, et al.,1
Debtors.

:
:
:
:
:
:
:
:

Chapter 11
Case No. 15-10197 (BLS)
(Joint Administration)
Related to Docket Nos.

ORDER AUTHORIZING (I) THE SALE OF CERTAIN ASSETS
OF THE DEBTORS FREE AND CLEAR OF ALL CLAIMS, LIENS, LIABILITIES,
RIGHTS, INTERESTS AND ENCUMBRANCES; (II) THE DEBTORS TO ENTER INTO
AND PERFORM THEIR OBLIGATIONS UNDER THE ASSET PURCHASE
AGREEMENT ATTACHED HERETO; (III) THE DEBTORS
TO ASSUME AND ASSIGN CERTAIN EXECUTORY CONTRACTS
AND UNEXPIRED LEASES; AND (IV) GRANTING RELATED RELIEF
Upon the motion [Docket No. ___] (the "Motion")2 of RadioShack Corporation and the
other above-captioned debtors, as debtors and debtors-in-possession
(collectively, the "Debtors"), for entry of orders, pursuant to sections 105(a), 363, 365, 503
and 507 of the United States Bankruptcy Code (the "Bankruptcy Code"), Rules 2002, 6004,
6006, 9007 and 9014 of the Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules"),
and Rules 2002-1 and 6004-1 of the Local Rules of Bankruptcy Practice and Procedure of the

1

The Debtors are the following eighteen entities (the last four digits of their respective taxpayer
identification numbers follow in parentheses): RadioShack Corporation (7710); Atlantic Retail Ventures,
Inc. (6816); Ignition L.P. (3231); ITC Services, Inc. (1930); Merchandising Support Services, Inc. (4887);
RadioShack Customer Service LLC (8866); RadioShack Global Sourcing Corporation (0233); RadioShack
Global Sourcing Limited Partnership (8723); RadioShack Global Sourcing, Inc. (3960); RS Ig Holdings
Incorporated (8924); RSIgnite, LLC (0543); SCK, Inc. (9220); Tandy Finance Corporation (5470); Tandy
Holdings, Inc. (1789); Tandy International Corporation (9940); TE Electronics LP (9965); Trade and Save
LLC (3850); and TRS Quality, Inc. (5417). The address of each of the Debtors is 300 RadioShack Circle,
Fort Worth, Texas 76102.

2

Unless indicated otherwise, capitalized terms used but not defined herein have the meanings ascribed to
them in the Motion or the APA (as defined below), as applicable.
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United States Bankruptcy Court for the District of Delaware (the "Local Rules") authorizing and
approving the following:
(i)

the sale of the Acquired Assets (as defined below);

(ii)

the entry into, performance under and terms and conditions of the Asset Purchase
Agreement dated as of _____, 2015 (collectively with all related agreements,
amendments, documents or instruments and all exhibits, schedules and addenda to
any of the foregoing, as may be amended, supplemented or otherwise modified
from time to time, the "APA"), substantially in the form attached hereto as
Exhibit A, whereby certain Debtors have agreed to sell and
__________________ (the "Buyer") has agreed to buy, certain of the Debtors'
assets (specifically as set forth and defined in the APA, the "Acquired Assets"),
free and clear of all Claims (as defined below), liabilities, rights, interests, setoff
rights and encumbrances, except for certain permitted exceptions (specifically as
set forth and defined in the APA, the "Permitted Exceptions") and where the
Debtors have agreed to transfer and the Buyer has expressly agreed to assume
certain of the Debtors' liabilities (specifically as set forth and defined in the APA,
the "Assumed Liabilities") (collectively, and including all actions taken or
required to be taken in connection with the implementation and consummation of
the APA, the "Transactions"); and

(iii)

other related relief;

and the Court having entered an order approving the bidding procedures and granting certain
related relief on __________, 2015 [Docket No. _______] the "Bidding Procedures Order");
and an auction having been conducted in accordance with the Bidding Procedures Order
(the "Auction"); and the Buyer having submitted the highest and best offer for the Acquired
Assets; and the Court having conducted a hearing on the Motion on May ___, 2015 (the "Sale
Hearing") at which time all interested parties were offered an opportunity to be heard with
respect to the Motion; and the Court having reviewed and considered the Motion, the APA, the
Bidding Procedures Order, the record of the hearing before the Court on April 28, 2015, at which
the Bidding Procedures Order was approved and all objections to the Transactions and the APA
filed in accordance with the Bidding Procedures Order; and the appearance of all interested
parties and all responses and objections to the Motion having been duly noted in the record of the
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Sale Hearing; and upon the record of the Sale Hearing, and having heard statements of counsel
and the evidence presented in support of the relief requested in the Motion approved by this
Order at the Sale Hearing; and upon all of the proceedings had before the Court, and all
objections and responses to the relief requested in the Motion approved by this Order having
been heard and overruled, continued or resolved on the terms set forth in this Order; and it
appearing that due notice of the Motion, the APA, the Bidding Procedures Order and the Auction
having been provided; and it appearing that the relief granted in this Order is in the best interests
of the Debtors, their estates, their creditors and all other parties in interest; and it appearing that
the Court has jurisdiction over this matter; and it further appearing that the legal and factual
bases set forth in the Motion and at the Sale Hearing establish just cause for the relief granted
herein; and after due deliberation thereon,
THE COURT EXPRESSLY FINDS AS FOLLOWS:3
Jurisdiction, Venue and Final Order
A.

This Court has jurisdiction to hear and determine the Motion pursuant to

28 U.S.C. § 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue is proper
in this District and in this Court pursuant to 28 U.S.C. §§ 1408 and 1409.
B.

This Order constitutes a final and appealable order within the meaning of

28 U.S.C. § 158(a). Notwithstanding Bankruptcy Rules 6004(h) and 6006(d) and 7062, and to
the extent necessary under Bankruptcy Rule 9014 and Rule 54(b) of the Federal Rules of Civil
Procedure, as made applicable by Bankruptcy Rule 7054, this Court expressly finds that there is
no just reason for delay in the implementation of this Order and expressly directs entry of this
Order as set forth herein.
3

All findings of fact and conclusions of law announced by the Court at the Sale Hearing in relation to the
Sale Motion are hereby incorporated to the extent not inconsistent herewith.
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Notice of the Transactions, APA, Sale Hearing, Auction and the Cure Costs
C.

On February 5, 2015 (the "Petition Date"), each of the Debtors commenced a

case by filing a voluntary petition for relief under chapter 11 of the Bankruptcy Code
(the "Chapter 11 Cases"). Since the Petition Date, the Debtors have continued in possession
and management of their businesses and properties as debtors-in-possession pursuant to
sections 1107(a) and 1108 of the Bankruptcy Code.
D.

As evidenced by the affidavits of service and publication previously filed with

this Court, and based on the representations of counsel at the Sale Hearing, due, proper, timely,
adequate and sufficient notice of the Motion, the Auction, the Sale Hearing, the APA and the
Transactions has been provided in accordance with sections 102(1), 363 and 365 of the
Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006 and 9014, and Local Rules 2002-1
and 6004-1. The Debtors have complied with all obligations to provide notice of the Motion, the
Auction, the Sale Hearing, the APA and the Transactions as required by the Bidding Procedures
Order. The aforementioned notices are good, sufficient and appropriate under the circumstances,
and no other or further notice of the Motion, the Auction, the Sale Hearing, the APA or the
Transactions is or shall be required.
E.

A reasonable opportunity to object or to be heard regarding the relief requested in

the Motion was afforded to all interested persons and entities.
F.

In accordance with the Bidding Procedures Order, the Debtors have served a

notice (as amended, modified or otherwise supplemented from time to time, the "Contract
Notice") of the potential assumption and assignment of the Assigned Agreements and of the
Cure Costs upon each non-Debtor counterparty to an Assigned Agreement. As evidenced by the
affidavits of service and publication previously filed with this Court, and based on the
representations of Debtors' counsel at the Sale Hearing, the service and provision of the Contract
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Notice was good, sufficient and appropriate under the circumstances and no further notice is or
shall be required in respect of assumption and assignment of the Assigned Agreements or
establishing a Cure Cost for the respective Assigned Agreements.
G.

Non-Debtor counterparties to the Assigned Agreements have had an adequate

opportunity to object to or to be heard regarding assumption and assignment of the applicable
Assigned Agreements and the Cure Cost set forth in the Contract Notice (including objections
related to the adequate assurance of future performance and objections based on whether
applicable law excuses the non-Debtor counterparty from accepting performance by, or
rendering performance to, the Buyer for purposes of section 365(c)(1) of the Bankruptcy Code).
The deadline to file an objection to the assumption and assignment to the Buyer of any Assigned
Agreement (a "Contract Objection") has expired, and to the extent any such party timely filed a
Contract Objection, all such Contract Objections have been resolved, withdrawn, overruled, or
continued to a later hearing by agreement of the parties. To the extent that any such party did not
timely file a Contract Objection by the Contract Objection deadline, such party is deemed to
have consented to (i) the assumption and assignment of the Assigned Agreement pursuant to the
terms of this Order; and (ii) the proposed Cure Cost set forth on the Contract Notice
Marketing Process
H.

As demonstrated by the evidence proffered or adduced at the Sale Hearing and the

representations of counsel at the Sale Hearing, the Debtors and their Representatives (as defined
in the APA) have complied in all respects material hereto with the Bidding Procedures Order.
The Debtors and their professionals have, under the circumstances, adequately and appropriately
marketed the Acquired Assets. The Auction was duly noticed and conducted in a diligent, noncollusive, fair and good faith manner, and the Auction process set forth in the Bidding
Procedures Order afforded a full, fair and reasonable opportunity for any person or entity to
DLI- 266525610v1
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qualify as a bidder, participate in the Auction and to make a higher or otherwise better offer to
purchase the Acquired Assets. The Debtors (i) provided potential purchasers, upon request,
sufficient information to enable them to make an informed judgment on whether to bid on the
Acquired Assets and (ii) considered any bids submitted on or before the deadline established by
the Court for the submission of bids.
I.

The Bidding Procedures Order has not been vacated and is incorporated herein by

reference.
J.

The Buyer is the Successful Bidder for the Acquired Assets in accordance with

the Bidding Procedures Order. The Buyer and its Representatives have complied in all respects
with the Bidding Procedures Order and all other applicable orders of this Court in negotiating
and entering into the APA, and the sale and the APA likewise comply with the Bidding
Procedures Order and all other applicable orders of this Court.
Highest and Otherwise Best Offer; Business Judgment
K.

The APA, including the form and total consideration to be realized by the Debtors

under the APA, (i) constitutes the highest and best offer received by the Debtors for the Acquired
Assets; (ii) is fair and reasonable; and (iii) is in the best interests of the Debtors, their estates,
their creditors and all other parties in interest.
L.

The Debtors' determination that the consideration provided by the Buyer under

the APA constitutes the highest and best offer for the Acquired Assets constitutes a valid and
sound exercise of the Debtors' business judgment.
M.

Consistent with their fiduciary duties, the Debtors have demonstrated good,

sufficient and sound business reasons and justifications for entering into the Transactions and the
performance of their obligations under the APA, including, but not limited to, the fact that (i) the
consideration provided by the Buyer under the APA will provide a greater recovery for the
DLI- 266525610v1
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Debtors' estates than would be provided by any other available alternative, including a separate
liquidation of the Acquired Assets; and (ii) unless the sale is concluded expeditiously as provided
for in the Motion and pursuant to the APA, recoveries of creditors will be diminished.
Good Faith; Arms' Length Sale
N.

The sales process engaged in by the Debtors and the Buyer, including, without

limitation, the Bidding Procedures set forth in the Bidding Procedures Order and the negotiation
of the APA, was at arms' length, non-collusive, in good faith, and substantively and procedurally
fair to all parties, including with respect to credit bidding.
O.

The Debtors, the Buyer and their respective Representatives have complied, in

good faith, in all respects material hereto with the Bidding Procedures Order. The Debtors and
their management, board of directors, employees, agents, and representatives actively
participated in the bidding process and acted in good faith.
P.

The Buyer is a good faith buyer within the meaning of section 363(m) of the

Bankruptcy Code, and is therefore entitled to the full protection of that provision, and otherwise
has proceeded in good faith in all respects in connection with this proceeding. None of the
Debtors or the Buyer has engaged in any conduct that would prevent the application of
section 363(m) of the Bankruptcy Code. The Debtors were free to deal with any other party
interested in buying or selling on behalf of the Debtors’ estates some or all of the Acquired
Assets.
Q.

The APA and the Transactions contemplated thereunder were proposed,

negotiated and entered into by and among the Debtors and the Buyer without collusion, and none
of the Debtors or the Buyer has engaged in any conduct that would cause or permit the APA or
the Transactions to be avoided, or costs or damages to be imposed, under section 363(n) of the
Bankruptcy Code.
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Neither the Buyer nor any of its affiliates, present or contemplated members,

officers, directors, shareholders or any of their respective successors and assigns is an "insider"
of any of the Debtors, as that term is defined in section 101(31) of the Bankruptcy Code.
No common identity of directors or controlling shareholders exists between the Debtors and the
Buyer.
S.

The APA was not entered into, and none of the Debtors or the Buyer has entered

into the APA or proposes to consummate the Transactions, for the purpose of hindering, delaying
or defrauding the Debtors' present or future creditors. None of the Debtors or the Buyer is
entering into the APA, or proposing to consummate the Transactions, fraudulently, for the
purpose of statutory and common law fraudulent conveyance and fraudulent transfer claims
whether under the Bankruptcy Code or under the laws of the United States, any state, territory,
possession thereof or the District of Columbia or any other applicable jurisdiction with laws
substantially similar to the foregoing.
T.

The form and total consideration to be realized by the Debtors under the APA

constitutes fair value, fair, full and adequate consideration, reasonably equivalent value and
reasonable market value for the Acquired Assets.
Corporate Authority
U.

The Debtors (i) have full corporate or other power to execute, deliver and perform

their obligations under the APA and all other Transactions contemplated thereby, and entry into
the APA has been duly and validly authorized by all necessary corporate or similar action;
(ii) have all of the corporate or other power and authority necessary to consummate the
Transactions contemplated by the APA; and (iii) have taken all actions necessary to authorize
and approve the APA and the Transactions contemplated thereby. No consents or approvals,
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other than those expressly provided for herein or in the APA, are required for the Debtors to
consummate such Transactions.
Section 363 Is Satisfied
V.

The Debtors have, to the extent necessary, satisfied the requirements of

section 363(b)(1) of the Bankruptcy Code.
W.

The Acquired Assets constitute property of the Debtors' estates and exclusive title

thereto is presently vested in the Debtors' estates within the meaning of section 541(a) of the
Bankruptcy Code.
X.

The sale of all Acquired Assets to the Buyer under the terms of the APA meets

the applicable provisions of section 363(f) of the Bankruptcy Code such that the sale of the
Acquired Assets will be free and clear of any and all Claims, and except as expressly provided in
the APA with respect to Permitted Exceptions, Transferred Exceptions, and Assumed Liabilities,
the transfer of the Acquired Assets to the Buyer will be free and clear of all Claims and will not
subject the Buyer or any of the Buyer's assets to any liability for any Claims whatsoever
(including, without limitation, under any theory of equitable law, antitrust, setoff, or successor or
transferee liability). All holders of Claims who did not object, or withdrew their objections to
the Transactions, are deemed to have consented to the Transactions pursuant to section 363(f)(2)
of the Bankruptcy Code. All holders of Claims are adequately protected — thus satisfying
section 363(e) of the Bankruptcy Code — by having their Claims, if any, attach to the proceeds
of the Transactions ultimately attributable to the property against or in which they assert a Claim
or other specifically dedicated funds, in the same order of priority and with the same validity,
force and effect that such Claim holder had prior to the Transactions, subject to any rights,
claims and defenses of the Debtors or their estates, as applicable, or as otherwise provided

DLI- 266525610v1

-9-

Case 15-10197-BLS

Doc 1768-5

Filed 04/10/15

Page 11 of 30

herein; provided, however, that setoff rights will be extinguished to the extent there is no longer
mutuality after the consummation of the Transactions.
Y.

The Buyer would not have entered into the APA, would not have offered to pay

the consideration contemplated in the APA, and would not consummate the Transactions, thus
adversely affecting the Debtors, their estates, creditors, employees and other parties in interest, if
the sale of the Acquired Assets was not free and clear of all Claims or if the Buyer would, or in
the future could, be liable for any Claims, including, without limitation and as applicable, certain
liabilities that expressly are not assumed by the Buyer as set forth in the APA or in this Order.
The Buyer asserts that it will not consummate the Transactions unless the APA specifically
provides, and this Court specifically orders, that none of the Buyer, its assets or the Acquired
Assets will have any liability whatsoever with respect to, or be required to satisfy in any manner,
whether at law or in equity, whether by payment, setoff or otherwise, directly or indirectly, any
(i) Claim; or (ii) any successor or transferee liability for any of the Debtors other than the
Permitted Exceptions, Transferred Exceptions, and Assumed Liabilities.
Z.

The Buyer is not a successor to the Debtors or their respective estates by reason of

any theory of law or equity, and neither the Buyer nor any of its affiliates shall assume or in any
way be responsible for any liability or obligation of any of the Debtors or their respective estates,
except as otherwise expressly provided in the APA or this Order.

The Buyer is not a

continuation of the Debtors or their respective estates and there is no continuity between the
Buyer and the Debtors. The Buyer is not holding itself out to the public as a continuation of the
Debtors or their respective estates and the Transactions do not amount to a consolidation, merger
or de facto merger of the Buyer and the Debtors.
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The transfer of the Acquired Assets to the Buyer under the APA will be a legal,

valid and effective transfer of all of the legal, equitable and beneficial right, title and interest in
and to the Acquired Assets free and clear of all Claims (other than Permitted Exceptions,
Transferred Exceptions, and Assumed Liabilities). The transfer of the Acquired Assets to the
Buyer will vest the Buyer with good and marketable title to the Acquired Assets.
BB.

There is no legal or equitable reason to delay the Transactions. The Transactions

must be approved and consummated promptly in order to preserve the value of the Debtors'
assets.

All factual predicates to the waiver any stay of this Order under Bankruptcy

Rules 6004(h) and 6006(d) have been satisfied.
CC.

The Debtors have demonstrated both (i) good, sufficient and sound business

judgment, purposes and justifications; and (ii) compelling circumstances for the Transactions
pursuant to section 363(b) of the Bankruptcy Code prior to, and outside of, a plan of
reorganization in that, among other things, absent the immediate consummation of the
Transactions, the value of the Debtors' assets will be harmed. To maximize the value of the
Acquired Assets, it is essential that the Transactions occur within the timeframe set forth in the
APA. Time is of the essence in consummating the Transactions.
DD.

The Sale of the Acquired Assets outside a chapter 11 plan pursuant to the APA

neither impermissibly restructures the rights of the Debtors’ creditors nor impermissibly dictates
the terms of a chapter 11 plan of the Debtors. Entry into the APA and consummation of the
Transactions do not constitute a sub rosa chapter 11 plan.
Assumption and Assignment of the Assigned Agreements
EE.

The assumption and assignment of the Assigned Agreements (as such Assigned

Agreements may be amended, supplemented or otherwise modified prior to assumption and
assignment without further order of the Court with the consent of the Debtors, the contract
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counterparty and the Buyer) that are designated for assumption and assignment pursuant to the
terms of this Order and the APA is integral to the APA, does not constitute unfair discrimination,
is in the best interests of the Debtors, their estates, their creditors and all other parties in interest,
and represents the reasonable exercise of sound and prudent business judgment by the Debtors.
FF.

The Debtors have met all requirements of section 365(b) of the Bankruptcy Code

for each of the Assigned Agreements. The Buyer, pursuant to the APA, has (a) cured and/or
provided adequate assurance of cure of any default existing prior to the Closing under all of the
Assigned Agreements, within the meaning of section 365(b)(1)(A) of the Bankruptcy Code; and
(b) provided compensation or adequate assurance of compensation to any counterparty for actual
pecuniary loss to such party resulting from a default prior to the Closing under any of the
Assigned Agreements, within the meaning of section 365(b)(1)(B) of the Bankruptcy Code.
Each of the Assigned Agreements is free and clear of all Claims against the Buyer.
GG.

The Buyer has demonstrated adequate assurance of its future performance under

the relevant Assigned Agreements within the meaning of sections 365(b)(1)(C) and 365(f)(2)(B)
of the Bankruptcy Code. Pursuant to section 365(f) of the Bankruptcy Code, the Assigned
Agreements to be assumed and assigned under the APA shall be assigned and transferred to, and
remain in full force and effect for the benefit of, the Buyer notwithstanding any provision in the
contracts or other restrictions prohibiting their assignment or transfer.
HH.

No monetary or non-monetary defaults exist in the Debtors' performance under

the Assigned Agreements as of the date of this Order other than the failure to pay amounts equal
to the Cure Costs or defaults that are not required to be cured as contemplated in
section 365(b)(1)(A) of the Bankruptcy Code. In accordance with the terms set forth in the APA
and this Order, the Buyer shall pay the Cure Costs for each of the Assigned Agreements.
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THEREFORE, IT IS HEREBY ORDERED THAT:
General Provisions
1.

The Motion is granted as set forth herein and approved in all respects as set forth

2.

Any objections to the Motion or the relief requested therein that is approved by

herein.

this Order that have not been withdrawn, waived or settled, and all reservations of rights
included therein, are hereby overruled on the merits and denied with prejudice. All persons and
entities given notice of the Motion that failed to timely object thereto are deemed to consent to
the relief granted herein.
3.

The findings and conclusions set forth herein constitute the Court's findings of

fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this
proceeding pursuant to Bankruptcy Rule 9014.

To the extent any of the findings of fact

constitute conclusions of law, they are adopted as such. To the extent any of the following
conclusions of law constitute findings of fact, they are adopted as such.
Approval of the APA
4.

The APA, all of the terms and conditions thereof, and consummation of all of the

Transactions contemplated therein, are authorized and approved in all respects pursuant to
section 363(b) of the Bankruptcy Code.

The failure specifically to include any particular

provision of the APA in this Order shall not diminish or impair the effectiveness of such
provision, it being the intent of the Court that the APA be authorized and approved in its entirety.
5.

The Debtors and their respective officers, employees and agents are authorized

and directed to take any and all actions necessary, appropriate or reasonably requested by the
Buyer to perform, consummate, implement and close the Transactions, including, without
limitation, (a) the sale to the Buyer of all Acquired Assets, in accordance with the terms and
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conditions set forth in the APA and this Order; and (b) executing, acknowledging and delivering
such deeds, assignments, conveyances and other assurance, documents and instruments of
transfer and taking any action for purposes of assigning, transferring, granting, conveying and
confirming to the Buyer, or reducing to possession, the Acquired Assets. The Debtors are further
authorized to pay, without further order of this Court, whether before, at or after the Closing, any
expenses or costs that are required to be paid in order to consummate the Transactions or
perform their obligations under the APA. Any amounts that become payable by the Debtors to
the Buyer pursuant to the APA (and related agreements executed in connection therewith), shall
(i) constitute allowed administrative expenses of the Debtors' estates under sections 503(b)(1)
and 507(a)(2) of the Bankruptcy Code (to the extent set forth in the Bidding Procedures Order,
the APA and such related agreements); (ii) be treated with such priority if any Chapter 11 Case is
converted to a case under chapter 7 of the Bankruptcy Code; and (iii) not be discharged,
modified or otherwise affected by any reorganization plan for the Debtors, except by written
agreement with the Buyer (such agreement to be provided in the Buyer's sole discretion).
6.

All persons and entities are prohibited and enjoined from taking any action to

prevent, adversely affect or interfere with, or which would be inconsistent with, the ability of the
Debtors to transfer the Acquired Assets to the Buyer in accordance with the APA and this Order.
7.

The sale of the Acquired Assets to the Buyer under the APA constitutes a transfer

for reasonably equivalent value and fair consideration under the Bankruptcy Code and laws of all
applicable jurisdictions, including, without limitation, the laws of each jurisdiction in which the
Acquired Assets are located.
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Sale and Transfer Free and Clear of Claims
8.

Except as otherwise expressly provided in the APA and the terms of this Order

with respect to Permitted Exceptions, Transferred Exceptions, and Assumed Liabilities, pursuant
to sections 105(a) and 363(f) of the Bankruptcy Code, the Acquired Assets shall be sold free and
clear of all claims, liens (including, without limitation, any statutory lien on real and personal
property and any and all "liens" as that term is defined and used in the Bankruptcy Code,
including section 101(37) thereof), liabilities, interests, rights and encumbrances, including,
without limitation, the following: all mortgages, restrictions (including, without limitation, any
restriction on the use, voting rights, transfer rights, claims for receipt of income or other exercise
of any attributes of ownership), hypothecations, charges, indentures, loan agreements,
instruments, leases, licenses, options, deeds of trust, security interests, equity interests,
conditional sale rights or other title retention agreements, pledges, judgments, demands, rights of
first refusal, consent rights, offsets, contract rights, rights of setoff, recoupment rights, rights of
recovery, reimbursement rights, contribution claims, indemnity rights, exoneration rights,
product liability claims, alter-ego claims, environmental rights and claims (including, without
limitation, toxic tort claims), labor rights and claims, employment rights and claims, pension
rights and claims, tax claims, regulatory violations by any governmental entity, decrees of any
court or foreign or domestic governmental entity, charges of any kind or nature, debts arising in
any way in connection with any agreements, acts, or failures to act, reclamation claims,
obligation claims, demands, guaranties, option rights or claims, rights, contractual or other
commitment rights and claims, rights of licensees or sublicensees (if any) under section 365(n)
of the Bankruptcy Code or any similar statute, rights of tenants and subtenants (if any) under
section 365(h) of the Bankruptcy Code or any similar statute, and all other matters of any kind
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and nature, whether known or unknown, choate or inchoate, filed or unfiled, scheduled or
unscheduled, noticed or unnoticed, recorded or unrecorded, perfected or unperfected, allowed or
disallowed, contingent or non-contingent, liquidated or unliquidated, matured or unmatured,
material or non-material, disputed or undisputed, whether arising prior to or subsequent to the
commencement of the Chapter 11 Cases (but, for the avoidance of doubt, in each case arising
from the ownership of the Acquired Assets or the operation of the Business prior to the Closing
Date), and whether imposed by agreement, understanding, law, equity or otherwise, including
claims otherwise arising under any theory, law or doctrine of successor liability or related
theories (all of the foregoing, including, without limitation, Liens and Liabilities (each as defined
in the APA), collectively being referred to in this Order as "Claims", and, as used in this Order,
the term "Claims" includes, without limitation, any and all "claims" as that term is defined and
used in the Bankruptcy Code, including section 101(5) thereof), with all such Claims to attach to
the proceeds of the Transactions to be received by the Debtors with the same validity, force,
priority and effect which they now have as against the Acquired Assets, subject to any claims
and defenses the Debtors may possess with respect thereto; provided, however, that setoff rights
will be extinguished to the extent there is no longer mutuality after the consummation of the
Transactions.
9.

At Closing, all of the Debtors' right, title and interest in and to, and possession of,

the Acquired Assets shall be immediately vested in the Buyer pursuant to sections 105(a),
363(b), and 363(f) of the Bankruptcy Code free and clear of any and all Claims, except for
Permitted Exceptions, Transferred Exceptions, and Assumed Liabilities. Such transfer shall
constitute a legal, valid, binding and effective transfer of, and shall vest the Buyer with good and
marketable title to, the Acquired Assets. All person or entities, presently or on or after the
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Closing, in possession of some or all of the Acquired Assets are directed to surrender possession
of the Acquired Assets to the Buyer or its designees on the Closing or at such time thereafter as
the Buyer may request.
10.

This Order is and shall be binding upon and govern the acts of all entities,

including, without limitation, all filing agents, filing officers, title agents, title companies,
recorders of mortgages, recorders of deeds, registrars of deeds, registrars of patents, trademarks
or other intellectual property, administrative agencies, governmental departments, secretaries of
state, federal and local officials and all other persons and entities who may be required by
operation of law, the duties of their office or contract, to accept, file, register or otherwise record
or release any documents or instruments; and each of the foregoing persons and entities is hereby
authorized to accept for filing any and all of the documents and instruments necessary and
appropriate to consummate the Transactions contemplated by the APA. The Acquired Assets are
sold free and clear of any reclamation rights.
11.

Except as otherwise expressly provided in the APA with respect to the Permitted

Exceptions, Transferred Exceptions, and Assumed Liabilities, all persons and entities (and their
respective successors and assigns), including, but not limited to, all debt security holders, equity
security holders, affiliates, foreign, federal, state and local governmental, tax and regulatory
authorities, lenders, customers, vendors, employees, trade creditors, litigation claimants and
other creditors holding Claims against the Debtors or the Acquired Assets arising under or out of,
in connection with, or in any way relating to, the Debtors, the Debtors' predecessors or affiliates,
the Acquired Assets, the ownership, sale or operation of the Acquired Assets and the Business
prior to Closing or the transfer of the Acquired Assets to the Buyer, are hereby forever barred,
estopped and permanently enjoined from asserting or prosecuting any cause of action or any
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process or other act or seeking to collect, offset, or recover on account of any Claims against the
Buyer, its successors or assigns, their property or the Acquired Assets. Following the Closing,
no holder of any Claim shall interfere with the Buyer's title to or use and enjoyment of the
Acquired Assets based on or related to any such Claim, or based on any action the Debtors may
take in the Chapter 11 Cases.
12.

The Debtors are authorized to execute such documents as may be necessary to

release any Claims of any kind against the Acquired Assets as such Claims may have been
recorded or may otherwise exist. If any person or entity that has filed financing statements,
mortgages, mechanic's Claims, lis pendens or other documents or agreements evidencing Claims
against or in the Acquired Assets shall not have delivered to the Debtors prior to the Closing of
the Transactions, in proper form for filing and executed by the appropriate parties, termination
statements, instruments of satisfaction, releases of all Claims (other than Permitted Exceptions,
Transferred Exceptions, and Assumed Liabilities) that the person or entity has with respect to the
Acquired Assets, (a) the Debtors are hereby authorized and directed to execute and file such
statements, instruments, releases and other documents on behalf of the person or entity with
respect to the Acquired Assets; (b) the Buyer is hereby authorized to file, register or otherwise
record a certified copy of this Order, which, once filed, registered or otherwise recorded, shall
constitute conclusive evidence of the release of all such Claims against the Buyer and the
applicable Acquired Assets; and (c) the Buyer may seek in this Court or any other court to
compel appropriate parties to execute termination statements, instruments of satisfaction and
releases of all such Claims with respect to the Acquired Assets. This Order is deemed to be in
recordable form sufficient to be placed in the filing or recording system of each and every
federal, state, or local government agency, department or office. Notwithstanding the foregoing,
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the provisions of this Order authorizing the sale and assignment of the Acquired Assets free and
clear of Claims shall be self- executing, and none of the Debtors nor the Buyer shall be required
to execute or file releases, termination statements, assignments, consents or other instruments in
order to effectuate, consummate and implement the provisions of this Order.
13.

To the maximum extent permitted under applicable law, the Buyer shall be

authorized, as of the Closing Date, to operate under any license, permit, registration and
governmental authorization or approval of the Debtors with respect to the Acquired Assets, and
all such licenses, permits, registrations and governmental authorizations and approvals are
deemed to have been, and hereby are, directed to be transferred to the Buyer with respect to the
Acquired Assets as of the Closing Date.
14.

No governmental unit (as defined in section 101(27) of the Bankruptcy Code) or

any Representative thereof may deny, revoke, suspend or refuse to renew any permit, license or
similar grant relating to the operation of the Acquired Assets on account of the filing or
pendency of the Chapter 11 Cases or the consummation of the Transactions to the extent that any
such action by a governmental unit or any Representative thereof would violate section 525 of
the Bankruptcy Code.
No Successor or Transferee Liability
15.

The Buyer shall not be deemed, as a result of any action taken in connection with

the APA, the consummation of the Transactions contemplated by the APA, or the transfer or
operation of the Acquired Assets to (a) be a legal successor, or otherwise be deemed a successor
to the Debtors; (b) have, de facto or otherwise, merged with or into the Debtors; (c) be a
consolidation with the Debtors or their estates; or (d) be an alter ego or a mere continuation or
substantial continuation of the Debtors or the enterprise(s) of the Debtors, including, without
limitation, within the meaning of any foreign, federal, state or local revenue law, pension law,
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the Employee Retirement Income Security Act, the Consolidated Omnibus Budget
Reconciliation Act ("COBRA"), WARN (defined below), CERCLA (defined below), the Fair
Labor Standard Act, Title VII of the Civil Rights Act of 1964 (as amended), the Age
Discrimination and Employment Act of 1967 (as amended), the Federal Rehabilitation Act
of 1973 (as amended), the National Labor Relations Act, 29 U.S.C. § 151, et seq. (the "NLRA"),
environmental liabilities, debts, claims or obligations arising from conditions first existing on or
prior to Closing (including, without limitation, the presence of hazardous, toxic, polluting, or
contaminating substances or wastes), which may be asserted on any basis, including, without
limitation, under CERCLA, any liabilities, debts or obligations of or required to be paid by the
Debtors for any taxes of any kind for any period, labor, employment, or other law, rule or
regulation (including, without limitation, filing requirements under any such laws, rules or
regulations), or under any products liability law or doctrine with respect to the Debtors' liability
under such law, rule or regulation or doctrine.
16.

Other than as expressly set forth in the APA with respect to Permitted Exceptions,

Transferred Exceptions, and Assumed Liabilities, the Buyer shall not have any responsibility for
(a) any Liability or other obligation of the Debtors or related to the Acquired Assets or (b) any
Claims against the Debtors or any of their predecessors or affiliates. The Buyer shall have no
Liability whatsoever with respect to the Debtors' (or their predecessors' or affiliates') respective
businesses or operations or any of the Debtors' (or their predecessors' or affiliates') obligations
(as described herein, "Successor or Transferee Liability") based, in whole or part, directly or
indirectly, on any theory of successor or vicarious liability of any kind or character, or based
upon any theory of antitrust, environmental, successor or transferee liability, de facto merger or
substantial continuity, labor and employment or products liability, whether known or unknown

DLI- 266525610v1

-20-

Case 15-10197-BLS

Doc 1768-5

Filed 04/10/15

Page 22 of 30

as of the Closing, now existing or hereafter arising, asserted or unasserted, fixed or contingent,
liquidated or unliquidated, including liabilities on account of any taxes arising, accruing or
payable under, out of, in connection with, or in any way relating to the operation of the Acquired
Assets prior to the Closing. The Buyer shall have no liability or obligation under the WARN Act
(29 U.S.C. §§ 2101 et seq.) ("WARN") or the Comprehensive Environmental Response
Compensation and Liability Act ("CERCLA"), or any foreign, federal, state or local labor,
employment, or environmental law whether of similar import or otherwise by virtue of the
Buyer's purchase of the Acquired Assets or assumption of the Assumed Liabilities by the Buyer.
17.

Nothing in this Order or the APA shall require the Buyer to (a) continue or

maintain in effect, or assume any liability in respect of any employee, collective bargaining
agreement, pension, welfare, fringe benefit or any other benefit plan, trust arrangement or other
agreements to which the Debtors are a party or have any responsibility therefor including,
without limitation, medical, welfare and pension benefits payable after retirement or other
termination of employment; or (b) assume any responsibility as a fiduciary, plan sponsor or
otherwise, for making any contribution to, or in respect of the funding, investment or
administration of any employee benefit plan, arrangement or agreement (including but not
limited to pension plans) or the termination of any such plan, arrangement or agreement.
18.

Effective upon the Closing, all persons and entities are forever barred, estopped

and permanently prohibited and enjoined from commencing or continuing in any matter any
action or other proceeding, whether in law or equity, in any judicial, administrative, arbitral or
other proceeding against the Buyer, or its assets (including the Acquired Assets), with respect to
any (a) Claim (other than a Permitted Exceptions, Transferred Exceptions, or Assumed Liability)
or (b) Successor or Transferee Liability including, without limitation, the following actions with
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respect to clauses (a) and (b): (i) commencing or continuing any action or other proceeding
pending or threatened; (ii) enforcing, attaching, collecting or recovering in any manner any
judgment, award, decree or order; (iii) creating, perfecting or enforcing any lien, claim, interest
or encumbrance; (iv) asserting any setoff or right of subrogation of any kind; (v) commencing or
continuing any action, in any manner or place, that does not comply with, or is inconsistent with,
the provisions of this Order or other orders of this Court, or the agreements or actions
contemplated or taken in respect hereof; or (vi) revoking, terminating or failing or refusing to
renew any license, permit or authorization to operate any of the Acquired Assets or conduct any
of the businesses operated with such assets.
19.

No bulk sales law or similar law of any state or other jurisdiction shall apply in

any way to the transactions with the Debtors that are approved by this Order, including, without
limitation, the APA and the Transactions.
Good Faith; Arms' Length Sale
20.

The APA has been negotiated and executed, and the Transactions contemplated

by the APA are and have been undertaken, by Debtors, the Buyer and their respective
Representatives at arms' length, without collusion and in "good faith," as that term is defined in
section 363(m) of the Bankruptcy Code. Accordingly, the reversal or modification on appeal of
the authorization provided herein to consummate the sale shall not affect the validity of the
Transactions, unless such authorization and consummation of the sale are duly and properly
stayed pending such appeal.

The Buyer is a good faith purchaser within the meaning of

section 363(m) of the Bankruptcy Code and, as such, is entitled to the full protections of
section 363(m) of the Bankruptcy Code.
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None of the Debtors or the Buyer has engaged in any conduct that would cause or

permit the APA or the Transactions to be avoided or costs, or damages or costs, to be imposed,
under section 363(n) of the Bankruptcy Code. The consideration provided by the Buyer for the
Acquired Assets under the APA is fair and reasonable, and the Transactions may not be avoided
under section 363(n) of the Bankruptcy Code.
Assumption and Assignment of Assigned Agreements
22.

Pursuant to sections 105(a) and 365 of the Bankruptcy Code, the Debtors are

authorized and directed to assume and assign to the Buyer each of the Assigned Agreements
upon the Closing of the Transactions, free and clear of all Claims (other than Permitted
Encumbrances and Assumed Liabilities). The payment of the Cure Costs by the Buyer under
the APA and this Order (a) cures all monetary defaults existing thereunder as of the Closing
Date; (b) compensates the applicable non-Debtor counterparties for any actual pecuniary loss
resulting from such default; and (c) together with the assumption of the Assigned Agreements by
the Debtors and the assignment of the Assigned Agreements to the Buyer constitutes adequate
assurance of future performance thereof.
23.

To the extent that any counterparty to an Assigned Agreement did not timely file

a Contract Objection by the Contract Objection deadline, such counterparty is deemed to have
consented to (i) the assumption and assignment of the Assigned Agreement pursuant to the terms
of this Order; and (ii) the proposed Cure Cost set forth on the Contract Notice.
24.

Any provision in any Assigned Agreement that prohibits or conditions the

assignment of such Assigned Agreement or allows the non-Debtor counterparty to such Assigned
Agreement to impose any penalty, fee, rent increase, profit sharing arrangement or other
condition on renewal or extension, or to modify any term or condition upon the assignment of
such Assigned Agreement, constitutes an unenforceable anti-assignment provision that is void
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and of no force and effect in connection with the Transactions. All other requirements and
conditions under sections 363 and 365 of the Bankruptcy Code for the assumption by the
Debtors and assignment to the Buyer of the Assigned Agreements have been satisfied. Upon the
Closing, in accordance with sections 363 and 365 of the Bankruptcy Code, the Buyer shall be
fully and irrevocably vested with all right, title and interest of the Debtors under the Assigned
Agreements, and such Assigned Agreements shall remain in full force and effect for the benefit
of the Buyer.
25.

Upon the Closing, the Buyer shall be deemed to be substituted for the Debtors as

a party to the applicable Assigned Agreements, and the Debtors and their estates shall be
released, pursuant to section 365(k) of the Bankruptcy Code, from any liability under the
Assigned Agreements occurring after such assignment. The Buyer shall pay undisputed Cure
Costs within fifteen (15) days of Closing. There shall be no assignment fees, increases or any
other fees charged to the Buyer or the Debtors as a result of the assumption and assignment of
the Assigned Agreements.
26.

Each non-Debtor counterparty to an Assigned Agreement is forever barred,

estopped, and permanently enjoined from asserting against the Debtors or the Buyer or their
respective property (including, without limitation, the Acquired Assets) in connection with this
transaction (i) any assignment fee, acceleration, default, breach or claim or pecuniary loss, or
condition to assignment existing, arising or accruing as of the Closing Date or arising by reason
of the Closing, including any breach related to or arising out of change-in-control in such
Assigned Agreements, or any purported written or oral modification to the Assigned
Agreements; or (ii) any claim, counterclaim, defense, breach, default, condition, setoff or other
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claim asserted or capable of being asserted against the Debtors existing as of the Closing Date or
arising by reason of the Closing, except for Permitted Encumbrances and Assumed Liabilities
Other Provisions
26.

The Buyer is hereby authorized in connection with the consummation of the

Transactions under the APA to allocate the Acquired Assets, the Permitted Exceptions,
Transferred Exceptions, and Assumed Liabilities among their affiliates, designees, assignees,
and/or successors in a manner as it, in its sole discretion, deems appropriate, and to assign,
sublease, sublicense, transfer, or otherwise dispose of any of the Acquired Assets to their
affiliates, designees, assignees, and/or successors with all of the rights and protections accorded
under this Order and the APA.
27.

The Debtors hereby waive any and all actions related to, and hereby release, the

Buyer and its property (including, without limitation, the Acquired Assets) from any and all
Claims of any kind, whether known or unknown, now existing or hereafter arising, asserted or
unasserted, mature or inchoate, contingent or non-contingent, liquidated or unliquidated, material
or non-material, disputed or undisputed, and whether imposed by agreement, understanding, law,
equity, or otherwise, except to the extent specifically assumed or established under the APA or
this Order.
28.

In connection with the Closing of the Transactions, all proceeds shall be paid by

the Debtors to the SCP Agent for application to the SCP Obligations (as defined in the order of
the Court entered on March 12, 2015 [Docket No. 947] (the "Final DIP Order")) in accordance
with the SCP Financing Documents (as defined in the Final DIP Order) and the "Agreement
Among Lenders," dated December 10, 2013 (as amended on January 24, 2014) by and among
the SCP Lenders and the SCP Agent; provided, however, that nothing in this paragraph shall
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prejudice the rights of the Committee (as defined in the Final DIP Order) under section 5.1 of the
Final DIP Order to challenge the liens on such proceeds.
29.

The requirements set forth in Bankruptcy Rules 6003(b), 6004 and 6006 and

Local Bankruptcy Rules 6004-1 and 9013-1 have been satisfied or otherwise deemed waived.
30.

The Buyer shall not be required to seek or obtain relief from the automatic stay

under section 362 of the Bankruptcy Code to give any notice permitted by the APA or to enforce
any of its remedies under the APA or any other sale-related document. The automatic stay
imposed by section 362 of the Bankruptcy Code is modified solely to the extent necessary to
implement the preceding sentence; provided however, that this Court shall retain exclusive
jurisdiction over any and all disputes with respect thereto.
31.

The provisions of this Order and the APA are non-severable and mutually

dependent.
32.

The APA and any related agreements, documents or other instruments may be

modified, amended or supplemented by the parties thereto and in accordance with the terms
thereof, without further order of the Court; provided that any such modification, amendment or
supplement does not have a material adverse effect on the Debtors' estates.
33.

The Court shall retain exclusive jurisdiction to, among other things, interpret,

implement, and enforce the terms and provisions of this Order and the APA, all amendments
thereto and any waivers and consents thereunder and each of the agreements executed in
connection therewith to which the Debtors are a party or which has been assigned by the Debtors
to the Buyer, and to adjudicate, if necessary, any and all disputes concerning or relating in any
way to the Transactions; provided, however, that, in the event the Bankruptcy Court abstains
from exercising or declines to exercise such jurisdiction with respect to the APA, the Bidding
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Procedures Order, or this Order, such abstention, refusal, or lack of jurisdiction shall have no
effect upon and shall not control, prohibit, or limit the exercise of jurisdiction of any other court
having competent jurisdiction with respect to any such matter. This Court retains jurisdiction to
compel delivery of the Acquired Assets, to protect the Buyer and its assets, including the
Acquired Assets, against any Claims and Successor and Transferee Liability and to enter orders,
as appropriate, pursuant to sections 105(a) or 363 (or other applicable provisions) of the
Bankruptcy Code necessary to transfer the Acquired Assets to the Buyer.
34.

As provided by Bankruptcy Rules 7062 and 9014, the terms and conditions of this

Order shall be effective immediately upon entry and shall not be subject to the stay provisions
contained in Bankruptcy Rules 6004(h) and 6006(d) or any similar rule that would delay the
effectiveness of this Order. Time is of the essence in closing the sale and the Debtors and the
Buyer intend to close the sale consummate the Transactions as soon as possible. Therefore, any
party objecting to this Order must exercise due diligence in filing an appeal and pursuing a stay
or risk their appeal being foreclosed as moot.
35.

This Order and the APA and the actions taken pursuant thereto shall be binding in

all respects upon all creditors of (whether known or unknown), and holders of equity interests in,
any Debtor, any holders of Claims in, against or on all or any portion of the Acquired Assets, any
other third parties affected, all successors and assigns of the Buyer, the Debtors and their
affiliates and subsidiaries (including, without limitation, as may be reorganized or reconstituted
after the effective date of any confirmed chapter 11 plan in any Chapter 11 Case, dismissal of
any Chapter 11 Case, or any conversion of any Chapter 11 Case to a case under chapter 7 of the
Bankruptcy Code) and any subsequent trustee, entity, or other fiduciary appointed in any
Chapter 11 Case or upon a conversion to chapter 7 under the Bankruptcy Code and all of their
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respective affiliates, successors and assigns, and shall not be subject to rejection. Nothing
contained in any chapter 11 plan confirmed in any Chapter 11 Case, any order confirming any
such chapter 11 plan or any order approving wind-down or dismissal of any Chapter 11 Case or
any subsequent chapter 7 cases

(including, without limitation, any discharge of claims

thereunder) shall alter, conflict with or derogate from the provisions of the APA or this Order,
and to the extent of any conflict or derogation between this Order or the APA and such future
plan or order, the terms of this Order and the APA shall control. This Order shall survive any
dismissal of any Chapter 11 Case.
36.

To the extent any provisions of this Order conflict with, or are otherwise

inconsistent with, the terms and conditions of the APA or the Bidding Procedures Order, this
Order shall govern and control.
37.

All time periods set forth in this Order shall be calculated in accordance with

Bankruptcy Rule 9006(a)

Dated: [_____________], 2015
Wilmington, Delaware
__________________________________________
UNITED STATES BANKRUPTCY JUDGE
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